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TO THE 


Ln, Statutes, and Tryals by Juries of good and 4 
lawful men of ENGLAND, in the King's Bench-at. i 
 Heftminiter , for Treaſons > onus Be them in *} 
TJREZAND , or any Forrelge Country out of the 
"Realm of ENGLAND. | - 


EEING. .,- 


> An Dane at Law made inthe Court of King"s Bench, Hb. 2 206 & 
Carolz Regt, the Caſe of Connor Magwirean Iri{h rom (a principal Contri» as 


03 


yer of the laſt ih Rebellzon:) Fully, proving 3 That 11h Peers, as well as 
Commons, may be lawfully tried in this Court in England, by the Statute of 
5 Hen.8.cap. 2. for Treaſons commirted by them in treland, by a Middleſex 
#ry, and oured of a Tryal by Iriſh Peers > Which-was. accotdifiply. ad- 
$4 | Judged, and he thereupon Tryed,: Condemned, Executed was | 


WHERE:I1N 


= 
—— Are compriſed many other Particulars', and notable Reco! "- 
*& -. relating to the Laws, Peers, Statutes, Afﬀairsof Ireland, not ao... F 
> Ants, and worthy Publick Knowledge. _ A te. | 
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By William Prynne Eſquire, late Bencher of Lincolns- Inn 


et I 4 "Numb, 35. 31s 33, We ſhall take no ſatiofaition fe the oh &e &. 
. IP. © which-is guilty of - death ; but be ſball be ſurely put: to hath 
pollute the: ha wherein you are ;, for blood: defileth" the Landy ana 
5 be cltanſed of the blood that is ſhed wks 7 ; bya 97008 
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Ne TO T H E, 
Ingeiwous Readefs ; 
"ESFNGIAEETY.. Ny 7 
Of by Pri ſſors 5 Students of the Lawvs of Et neland, 
"5 and Ireland. 


Aving lately publiſhed a much enlar- 
oed Edition of my Plea for the Lords 
and Houſe of Peers, wherein the un- 
doubted anticne Birthright of all 
Enplijh Loras and Barons to 0 / ty Vote, 3 
and jtuige in all Parliaments of Eng - 2 
$35, ata their tryal by their Peers, is - 4 

4  urefrao _ vindicared by H:ſtories and Records im all 
Peg, ' ages, and larger Diſcoveries made of the Proceedings *t 

and Judicawre i in our Parliaments in Cates as well of | 

Commuoners, as Peers than in all former Treatiſes what- 

ſoever: I apprehended itD:icher unſeaſonable, NOT #724, 

' proftable to publiſh tn1s eArgament at Law, concern- 

.| ingthe Trial of Iriſh Peers for forein Treaſons ated by 
them,made by m2 near 14 years paſt in the Krngs bench 
Conrt at W:Atminfer, in the Cale of Conor Magwire an i. == 
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To.yhe Ingenuom Readers, © c, 

Triſh Baron, mere ipdicted tor High Treaſon, 1n having 
aprincipal hand in-the late bloudy Rebellion in /re- 
ek and; againit whotnT was (by ſpecial Order) affiened 

; ' Cot#ſel, among © hers, by the Parliamenr.then fi:ting; | 
upon whole Plea,anda Demurrer theretinto, I firlt ave! 
oned this www pom in Law , never formerly. diſpured, 
adjudged in open Court;hether,an Iriſh Peex,'or Com- 
moner,) committing. Treafoz jn-{relaud; ſent over from 
thence into Eng land againſt his will, mig ht be lanfully tryed 
for it in the. Kings. Bench at Weftminſter by a Middleſex 
Jury, andouted of his try4l by Irich Peer s of bis condition, 

- *by the Starme of 35 H.8.c,2? Aftertwo ſolemn At - 
euments at'theBar, by -my ſelf, and Serjeant Rally a- 
gainltyand Mr. Hales, and Mr. Twiſden forthe [Rriſo- 
ner; abd Mr. jJ«$ice Bacons Argument on the Bench, 
his Plea was oyer-ruled, adjudgedagaint him ; it be- 

ingreſolved, he might and oup hFto be triedonly by a Ju. 
7 Fo \Midaleſex, et by Bis Peers of Ireland, Whereup-) 
on he pteadine, Not gn:lty,to his Indittment, was tried 
by a Subſt amial Jury (to whom he rook' both his pe- 
remptory. and legal challenges,which.the Court allowed 
him. of cighe , and. after a very.fair. and full trial was 
found'guilty by the Jury , upon gol pregnant evidence; 
and then' condemned, executed as a Traytor at Tyburn, 
as he well demerited. OST. | 
The Reaſons inducing me to publiſhthis Argument 
were : | 
* TI. The near affizity and copnation it hath with my 
Plea for the Lords, © BS TS ER 
= 2ly. The Novelty, R arity of the Subje& and points 
d-bared'in i”, noc_ formerly diſcuiled at large in-our 
Law-books. Tak | | 
Jly. The generality and publike concernment 
rhereof, extending to all /rish Subjets, whether Peers 
_ or Commons, and fo worthy their knowledge, peruſal ,. 
and of all publike Officers 1g /re/axd, eſpecially Law- 
SE ES F | 


4)y, The: 


PET _ _ .To the Ingenuous Readers Ofc. © 
J ' Hy. The prevention bf M4ſreports of this caſe and. 
. Argument, in this age, 'wherein many Arguments as 
1 Law, und Reports of Caſes have been lately publiſhed 
5 by In uditions bands, miſtaking, mangling, or milreci- 
o tins the Redſons, Recbrds, Lawbiocks cited both at Barr 
k- and Bench, and ſomerimes the Caſes, lſudgements them * 
- | ſÞkves; toihep Cine | ſcduttion of young Studems of 
Et 4 th#'Law: and (candal of the Law it (elf. ; 
d | * gly. The importunicie of ſome Friends who formerly 
= defired Copiesthereof froni'me,when Ihad no lei(fure 
» {| © ro furniſhthemtherewith. ' SEPT 2K 
- + Gly. The Vindication, declaration both of the Par- 
; - Haments and Kings Bench honorable, reſplendent, e- 
2 -qua),*untainted uſtice againſt this Arch-Iriſh-Tray- = 
A tor and Rebel, and that in theſe particulars; | 
% I. In tryivg this retoriows Off:ndor, guiltie of the: 
, horrideſt, univerſallelt Treaſon and Rebellion that ever 
-) | brakeforthin /relard; and that inatime of open War 
. 6 both in /relandand England, only by a Legal Indift-« . 
ment;and madifferent ſworn Jury of honeſt and lawful Free= 
F-- holders, according to the known Laws and Statutes of 
$ the Realm; _not in a Court CMarshat, or any other 
; New- minted Judicature, by an arbitrarie, ſummarie 11 - 
's | _ legal ormittialproceedivg, without apy lawful pre- 
 fentmentc; indiament or 'I'rial by a ſworn, impart:al, a= 
£ ble Tury, reſolved, to be diametrically comrary to the 
fundamental Laws, Cuſtoms, Great Charters , Statutes of 
y the Rea'm, and inherent Liberty of the Sabjeft, efþccially 
. TSutimeof Peace when all other Courts of Juſtice are open, 
'$ and of very dangerous conſequence , ayd thereupon ſpecial- 
= ly prohibited, enalted agamſt ; as you may read at lei- 
ſure in the Stature of 5 R.2. Par). 1. ch. 5, Rot: Parl. 
IT n.57: 2 R. 2. rot. Parl. wy 1 He 4. rot. Parl. n. 44+ 
's 214. 4.rot, Patl, n. 89. The Vores ofthe Houſe of 
5: | Commons and Lords againſt it, May 7. 1628. the Peti- 
'- {  nionof Right, 3 (aroli, Mr.Cambdens eAmnnals of Ot 
41 Plizabath,p, 242, 243. Cooks 3 Inftic, pe. 52. 124+ 
'C: UT Saws | A 3 and. 
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(b) See Straf- 
fords Im» 

peachment & 
Cryal, 


moſt now in power, in the caſe of the Lord 1/onnts 
Norris; whoſe trial and-capital condemnation in a 
Cougt Marhal in Irelard by Martial Law, in time of 
peace, without a lawful Indiatment and Trial by his 
Peers, ina ſummarie way,by the Earl of Straffords pow- 
er, then Lord Deputy of Ireland, was one of the princi « 
pal (5) Charges, evidences againſt him , ro make good 
his general impeachment of High Treafor , for which 


_ he was condemned and beheaded on Tower hill for a 


Traytoryby judgement-and AR of Parliament; Names» 
ly, That he had TRAYTEROUSLY endevoured TO 
SUBVERT THE FUNDAMENTAL LAWS AND 


GOVERNMENT OF THE REALM, and mnſtead 


chereof TO INTRODUCE AN ARBITRARY & 
TYRANNICAL GOVERNMENT AGAINST 
LAW - though this Lord was pot executed or -put to 
death by that Sentence againſt him; Which if execu- 
red» had been WILFULL MURDER both in his 
JUDGES & EXECUTIONERS , as Sir Edward 
Cook, reſolves in his 3. /nſtitutes, p.52, 124, printed 
by the Howſe of Commons ſpecial order ; and King Al- 
fred long before him, who hanged wp no fewer than 44. 
of his Juſtices in one year AS MU RDERERS, for con» 


' denying and executing ſome of his Sub jeits, wiIT HOUT 


A SWORN, JURY of 12.men; and others of them for 
offences not Capital by the known Laws , or without preg- 
want evidence : as Andrew Horn recoris'in his Myrrour 
des Juſtices ; ch. 5. p. 296, 297, 298: who thence 
ivfers:; Abu/fon eſt (de la Commen ley) que JUSTICES 
& lowr MINISTRES que-occient la gent per FAUX 
JUDG MENT, NE SONT DESTRUITS AL FO- 
ER, DE .AUTRES HOMICIDES ,: que fit le Roy 


Alfred, que FIST PENDRE 44 JUSTICES EN 


UN AN, TANT COME HOMICIDES pur lour 


"FARX | 


_—— 7 = 
EO - and accordingly declared by the Commons Houſe in 
(As ExaX their (4) Ry monſtrance of the State of the Kingdom, 15 
"4 Decemb, 1641, and by the whole Parliament, and 
L y 3 
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To'the Ingenuous Reatters, & c: 
F AUX jUDGEMENTS, which othersguitty of the 
like crimes(eſpecially ſince theſe antient & Srraffords, 
Canterbu' ies, with the/ Ship- monys Fadges ,* late Prefi- 
dents; Impeachments, Sentences, tothe prejndice of the 
Sqabjeas lives, eftares,) may do well ro ruminate upoti.- 

2ly. In affigning this eA7ch-Traytor ſnch learned 

Counſel ' as 'e defired 3 'to-adviſe 2d plead tor frim. 
in this Caſe of High Treaſon in all matiets of Law a= 
rifing therein; Which the Parliament hkewiſe. al- 
lowed to Strafford and Canterbury , thought impeach- ps 

ed of high Treaſon: and therfore cannot-in * poinrof z-Seamf. 1, 2; 
Jultice be denied co any other perſon or petſons in 63. 1'H. 7, 
like Caſes, if defired. va -: 1060 fo 33s | 

3ly. Inadmirting him free liberty to put in a plea : | 
in writing to the manner of his Tryal, and ro the {ww © 

riſdilios of the Kings Bench it ſelf (though the(c)higheſt (ed Sn 4 
Court of Juſtice in all England butthe Parliament, ant wy bake 
having lawfull connuſans of all ſorts of Treafons what- 
ſoever ) and not peremprtorily over-rnline, rejz&ing 
it forthwith , and giving judgement againſt him pro C: : 
confeſſo , or as * ſtanding mute, for nor ſubmitting to 1ts'. -—_ 24 

JuriidiRion, and a Tryal by an ordinary Mrddteſex jJu=" * 
79 being a matterof Law and'right; bur permitting, 
yea ordering .his . Plea upon a Demmrrerthereunto, 
ro be publickly argued pro & contra at the Bar by 
Counſel, and then ſolemnly argued ac rhe Bench by 
the Judge » before it was over-ruled{ bewy a Cafe'ot 
general concernment) ro ſatisfie himand all the world: 
of the legality and Juſtice of his Tryal. - And then'' 
permitting him according to Law, to plead nor guitty; 
and pur himſelf upon his Tryal by the Country; not*© * 
ſentencing him to death for Treaſon: withour” any © 
Tryal or 200d evidence produced to convict him. 

4ly. In allowing hima free honorable Tryat npont 

an Indi&ment, firſt found upon Oath by the grand * 
Jary,& then ſuffering him totake not'only Hisparricu- 
lat chalevgesby the poll roevery of theJurors rerornedy 
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© To the Ingenuous Readers; &c. 
upon a vogre dire ( not iormeriy heard 01 ,{yetaliongd 
him, as reaſonable, to rake. away.all coulor of Partia- 
luy of 20n- indifferency inthe Jurors). Waereupon \every 
b” Jury man was examined before he. was ſworn of the 
Jary * Woether be had contributed or advanced any na)»: 
nies upon the Propoſitions for Ireland, or was to have any 
ſhare in the Rebels Lands in Ireland þy: Att of Parliament 
or otherwiſe 2 Bur likewiſe in-permitcivg him to rake: 
his peremprory challenge to. 35. of the 2 Juris retorned y 
without any pacticular caule alleged ; -which Liberty 
(4). Cooks 3{d) our Laws allowing men is favorem vite,ind becauſe 
Thi I. Pp. 37. chere may be private. cauſes of juſt exceptions to them 
of the Crown $207 10 the Priſoner, nt fit to berevealed , or for which 
I, g. c. 7. 32 he wants preſent proof y'' an] that in Cales of High- Trea- 
H. 6. ft, 26. (on as wellas of Felony,the Coure thought jult.anJequal; 
S an. a tro allow the ſam: to him; though -a zatorious 4rifh. 
Boot - Rebel, Wherefore it ought much more io be allowed 
LO all Englizn Freemen letle peccant, and not [o noig-: 
Liouſly euilty as,this rranſcendent Trajtor; the debarring. 
the. party indifted of bis lawfull challenges, being to debar. 
IN him of 4/ principal matrer coxcerning his Tryal, yeaa, 
ILeans- to take .away his lite w thout juſt cauſeor puile; 
much more then a Tryal by ſuch urors , Committees , 
Commiſſizxers or 0.her Judges nominated by perſons in-, * 
tereiled,or parties,wlihout ihe dezoms'nation of direftion 
of. ſmors Officers of | Juſtice alone, ag 4inſt the courſe of the, 
Common-law,as;the. Statute of 11 H.4.c.9. and Cooks. - 
3 Inſlit. p.32, 33-reſolve. ,_ / {SGI 
-ip'this Argument the Reagers ( eſ2ccially.. [ri 
Students.of the Law. may take notice; Firik of fone ob-, 
* Pape 32 to (ervable, paſſages and *; Records touchire the; ſerling of. 
9. 4270 49, | he. Laws,and, Great Charter of E »gland wn {relang., the; 
38, »9» 63085) endenization of Iriſh-Natives ro make them capable: 
yy ofjihe Laws. and Liberties of the Engliſh there; the 
Statrtis, Peers: of Ireland, and the Tryal of: Paers. 
there for Treaſans, pot obvious in other Law -Bagksy 
to..Whaca I at farit incended to have added an Appre-! 
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To the Ingenuous Readers, OP 


dx 0 the: molt remarkable pailages in our Hiſtories, 
and chietett: Records inthe Tower: relating to the So= 
veraign Juriſdiftion of the Kmgs and Parliaments of 
England over 1reland, and tothe Parliaments, Officers, 
Government , and affairs thereof » not hitherto publiſh» 
ed, and unknown to moſt, of very neceflary and excel- 
lent uſe. _ Which being over-large for an Appendix, I 
mult reſerve far a perticslar Treatiſe by themielies; or 
Joyned with tome other Records and Heftories relating 
unio Scotland, moiſt worthy of publick view, if God 
{end health anl-opportunity to communicate them to- 
poſterity. . Only 1 ſhall here inſerc one vertinent Re- 
cord to manitelt , that the rrying of Jriſh Malefattors 
| in England, the binding them to appear , the: record- 
ing their detanits, and giving judgement againſt them 
for not appearing here tor Murders , Robberies, and 
Felonies committed or acted by them in {re/and, 1s'no - 
Novelty { ftaving-omitred ict in. my Argument:) {1c | 
being in uſe in the-ninth year of King John, asthis 
Patent maniteſts--: | _ | 
(.e) Rex M. filio Henrici, [»ſtic;ario Hiberviz ſa: (ec) Ror, pac 
lutem., Mandamus vopis quod deduci faciatis ſecundum An, 9.lohan, 
Judicium Comitts Dublin, Galfredum de Mariico & ali- Reg.w.4.n.45; 
0s qui relt ati ſunt de incendio & roberia & morte bomnum, 
& alis rettis que pertienent ad Coronam noſtram . unde 
efs dies datus eft coam nobis in-Anglia a die ſan&i 
Michaelis ad 15 dies, ad quem non venernntnec pzo ſe 
reſponſales miſerunt, et abſenttam ſuam die tilo: At 
fo2natis ets tn defalfam Er itfos aednci ! actatir [e- 
Cr Aum: "WALCLH4 12 »-24:;tz Comitie de vita ct membels, | 
et obſidibns; et vadiis, et plegiis, - 7e/tc mcipſo apud 
Theoukesbury; 1 2 4: Novembris:: 
: 2ly. The Readers may herein' diſcern the Trea- 
 cheries, (onffiracres, l»ſurrettions ,Rebellions of the' 
Native Iriſh in all: Ages ſince their ſubmiſcion to King 
Henry..the 2d Anno 1172; :and their ſwearing of fe- 
aky to: ba and his Heirs, for torr as to: thetr lawfall 
4 ThE 2 | 'B FEISTY Kings 
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. Tothe Ingenuous Readers, &'c. 
| (k) Hoveden, Kings and Lords, recorded atlarge in our (k) Hiſtors- 
Annal, Pars agg, rowards our Kings and Engliſh Nation, andtheir 
244 P: 72. frequent enleavours utterly to caſt off their Domini . 
— ib on, and extirpate them our of Zre/and,whach is notably 
brenſis, Hy- expreiled in many of our Records, as Claul.5 E.3;parc 
dernia Ex- 4,m,r2.dorio.Pat.5 E.3.24rs IoMe25.Cl.35E.3:m.36, 
| wh. gee 1. Claur, 36+ E. 3. M42, dorſ, & Claui.42 E. 3. m. 6. & 
Johan. Brom. dt» 13, Whence Giraldas Cambrenſs ( who went a- 
ton,col, ro69, Jong into [reland wita King Henry the 2d. and with 
1070, 1071, his ſon John, when made King thereof by his Father, 
Mar, Welim, who made the firlt and fulleſt deſcription of ir, and its 
& Mar. Parts, Conquett, and of the manners, qualities of the Iriſh ; 
3 ors f any of our Hiforians ) oiveg this CharaQer of th 

1172.8 others Of apy of our rians ) c1ves this CharaQer of them 
and their deportment towards the Engliſh in that 

(1) Typogra- age ; (1) Pre omni alia gente Proditionibns ſemper inſift+ 
phia Hyber- aunt; fidews datam nemini ſervant 1 fidei &t Sacrameni 
Ju *« 203 223 Religionem quam fibi ſemper ſervari ſummopere voluvt , 
M aliis preſtitans quatidie violare nec verecundantur, neo ve= 
rentur : unde et cum cautelas omnes obſeryaveris & ade 

hibueris, cum [ecuritati & indemnitati tus tam Sacramene 


tis etobſedibus, quam amicitiis firmiter junttir, & beneſi- 


ciis multimode collatis, modis omnibus invigelaveris, tunc 


primo timendum eſt tibi : quia tunc pretipue ipſorum vie 
gilat malitia, cum ex ſecuritatis abundantia te 11bi pre- 
fenſerint non invigilare : Tum demum ad arcem nequitie, 
tun ad aſſucra fallaciatels confwgiunt, ut ſumpta ſecuri- 
ratis eccaſioue ledere valeant vel improviſum, He ſubs 
| joins. © Inter alia multa artis intquz figmenta , hoc 


«< yunum habent ranquam prxcipuum areumentum * : 


«(and 0 that .too many Engliſh as well as Iriſh were not 


<& oxilty of this trauſcendent Treachery' and H Npocrifee) P: 


« Sub religionis ec pacis obtentu ad ſacrum aliquem 
& Jocum conveniunt cum eo quem: opperere cupiunt : 
« primo compaternatis ſcedera jungunm : Dein- 
«de ter circa Eccleſizm- ſe invicem portant; 'poſt- 


« modum eccleham jntrantes coram altari reliquiis- 


« Santorum ſacramentis multifarie  prefiitis,, de» 
« mum miſlx celebratione, et orationibus. SanRorum 
« {acer 
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< ]ubilicer faderafitur. Ad ultimum veroad majo« 
<« rem amicitiz confirmationem) et quaſi negotli con. 
*©{ummationem ſapguire ſponte ad hoc fuſum,uterque. 
« alterias bibit, Hoc autemde ricu Gentilium ad- 
{« huc habent, qui ſavguinem in firmandis fzderibus 
« uty folent.-. quoiies tn ipſo def) Dn (ationts hujns arti- 
culo. A UIRIS SANGUINK 11 ET DOLOSIS, tom 
daloſe & inique funditar ſanguis, ut alterater penitus ma» 
neat exanguis| Oguotics eadem hora et in continents, vel 
ſequitur,uel prevenityuel etiam inaudiro more ſanguinolen- 

run diaartium ipſum interumpit de[ponſationem\ < Adeo 

< prodifyonis peſtis bic invaluic et quaſi radices- po- 

<« uit; adeo 1n naturam converti prevalet pravz con- 

« ſnetudinis longus abuſus, adeo a conviu mores for - 

** manrur,, et quitangir picem coninquinabirur ab ea, 

« adeo mali vis Gor eſt, quod etiamadvenz eodem '© _. 
«vitio inquinati ſunt.” He adds in another place '(m) H TT 
(2) Ad reſiftendum Anglis, et amique libertatis ſub Eongnes; 7. 
Capitum Aiſcrimine ſura tuendum ,uunanimi voto conFpirant. 2, cc. p.$0$, 
Et ut bunc plenins affetum deducere.poſſint ad. effettum, _ 
vintt1s. undique federibus, de novo frunt ex bing amici qui 


antea furrunt inimici. All which we find.verified of $D 
chem 1n this laſt rebellion and maſſacre of the Engliſh, 2 


for which this priſoner was indiged and executed : So 
as we may well conclude of the Iriſh in his enſuing - 
words. (») Nationis ſubdele longe fortius timenda e (a) Hoberale 
ar3, quam Mars ; pax, quans fax ; mel, guamtel ; ma- oe c. 97* 
Iittz, quam militia ; proditio, quam expeditio ; ami= 25D 
cltta prefucata, quam inimiciria deſpicata. | 

3ly. The Readers may here in-part diſcern , by 
whom, and in what manner the Laws of England were - 
fickt eſtabliſhed in /relazd, and how farr, and to what, 11. g 
perſons there : to which I ſhall add chis paſſage of (o) YH Lond. 


Mat Paris, An.1172. touching K.Herry the 2. his ſet- 1640, p, 126, ; 


ling our Laws there. Rex Pater anteguam ab Hyber- 
nia redirer apud Lifſemor Concilium congregavit , Ubi 


- Leges Angliz ab omnibys ſunt gratanter acceptz 
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To.the' Ingenuous* Renders, fc. 

et juratozta cautione pzxftita, confitmatz, Wich. 
(p) Hybern. char ot (p) Sjiveſter O37 aldus, WIL HeECUIDS the Conn 
Expug. 1.1. ſtitutions made at the Conpcil of Caſſils in /re/and under. 

"IG this King Henry tor the Goyerniment of the Church, 

and reformation of the manners of the Iriſh, there re - 

corde.: at large, concludes rthne, A iſraque «1 "'a dining 
ad whtar ſarroſmntte Ercelefre Anxta quod Anglfcang. 

. » obfervat GCecleſia in omntbas partibus Ppb. rnfz- 
Amouao tratt ut . Dignum elenm & uſiiſſun.umcſt, ut 

#- frient Domininm et Kegem ex Anglia, ſoriita'eſt divini- 

tus Hybernia, fic etiam EXINDE: vivend! forma re. 

Cipiant m1 linrem.,” [ni namque Regi magnifico fam Ec: 

clefia quam Regnum Hyberniz eve: , qu:cqua de 
bono p4e3sz et t#CTemernto Acitgrouls h«tenns eff aſſecutas . 

"o.,.: After which the Irifh rebellins, and caſting off the 

(a) Mar, Paris ih Law Ki rey O? Dor 'D » 

HA. ang). p, Engliſh Laws, (9) King Jobn'Anno Dom. 1211, arri- 
230. Hcn, de-V1Dg at D#blin with a zreat Army Occarrerunt ei ibis 
K.nyghcon de der pluſquam vigints Reguls illius Regiohs, quigmnes 


Event. Anglej;,, 0s 924axim? perterriti,oymaginm ill: & fidelit:tem fee 
]J, $..'C 15.col. | p 


24201 eorunt Perit q WELL | Rra: fbidem conffrnere Leces-ct: 

Conſnetudines Anglfcanas, ponens Utfcecomites ot 

altos Piniltros qui populumRegnt flifas juxta Leges . 
PE: A » Angitcanas judicarent; { co wit, (r) 1w4he Eng lyh 
quand aj , Pale,and iwrrutories reduced into Countizs, and under 
Yg F:57* the Kings dominton') as Matthew Paris ani others 

| tory. | : | 

3; Thin thly, the Readers and onr whole Nation may {| 

hereby and herein diſcover, for their preſent and fu. 
cure information, the pro« ident care and prudence of 
our Engliſh Parliaments in all former ages,to ſecure the 
- lives and inhcritancesof all Engliſh Freemen, and Irich 
| Subjetts againl} all arbitrary , eyrannical Power and 
Pptoceedings/whatſogver z even in caſes of pretended: 

orTeal Treaſon? , and the higheſt capital offences, by 

roviding and -en2Rting from time totime, that not. 

_ only all Ergli-h Freemen, but all other Irishor outlands - 

iſh p-r ſons accuſed of avy High Treaſons , miſpriſfions - 

: : | =” Hs > 1 


————__ 


(r) Sir | lohn 
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or <onceaiments of Treaions committed by them et- 
ther within or without the Realm of Ergl. ſnould be 
1mpeached of, and arraigned for the ſame, only wpon # 
legal Preſentmers or Inditt ment firſt found againFt them 
by a Tury of good and lawful men npon their vathes ; 'and 
after that tried for the ſame by another legal tury of 124 
honeſt and ſubjtantial indifferent Freebolders upon thetr 


| Oathes,or by the lawful judgement of their Peers (if Eng - 


liſh Peers ) and not forjuaged of life or limb, nur ontlaw= 
ed, exilcd put to death na(ſed upon, or avy way deſfooved, 
6«: only by the lawfull ſudgement of thefr Pers, 
accozding to the due courſe of the Common Law,and 


nofotherwiſe, :5 ihe Gr 4rd pg 4rce? of King 1ow, rhe 


lratuie of 24agna Charta. ch. 29.10 9 Hz. 25 Etoceles 
28 Ecio CI, 5 By 3. Co 9.20 Ee 3 Co 2o 25 Eo ge Cote of 
Treaſons, 28E-.3. £43.42 E.3.c.3:2R.2.r0t.Parl.n.57. 
1 H.4:tor.Parl,n.44. 2H.4.n.60,89.'2 H. 5.c.6, 20 H. 
6:<,9% 22 H.&.c.9.23 H,8.c.t3.26 H8.C1 3. 2 8H.8.0 
7,10,18. 31 H.8.c.8.14. 32 H.8.c.q, 35 33 H- 8G 
1-2, 20,2132 3« 35 HS, $3 Eo CoCo 1.255. E: 0. 
11, T Mar, c. 6.1 & 2 Phil. & Mar. c. 10,11. 1E}1z.C. 
T.6;5El.c;t.t3 Elcte14'El.c.1.18E).c.1.23 El. 
Cote 27 El.cc2. 3 Jac. ct. the Pitition of Tight 3, Carols, 
wich ſundry other Statutes enatzand (ſ ) al our Law ples of the 
books reſolve : ſothat no mans life whatſoever can le- Corone,!.3.c. 
pally be hazarded or taken away for aby real or pre 1» 0.8. Cooks 


tended Treaſon or capital crime, withour a double Ju- hy a Leflje | 
Cc, ' ir Brook, ' 


ry,& the verdids of 24 {worn good honeſt men art the 
Jealtz or more, or by a Graud 1ury, and 12 or mote Firzh, Sta- 


Peers of the Realm, if an Engliſh Peer; and in caſe of tham, A(h, tir. - 
Forrai ners by a Jury of 6, Engliſh, and 6. of their £9791. Trial, - 


own- Countrey=men ( if ſo many may be: found fit = 


to: be retorned of a Jury ) to ayold partialiry : which 
ſeconded 'mnit be with the Judeement” of one or 
more ſworn Judges ſetting'on the Tribunal of Juttice. 
Which treble Bulwork and orand fundamenr. Ll fecurity 
of all Engliſh Freemens and o.hers lives, INS, 
amL« 


(ſ) Stamfords -- 
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To the Ingenuous Readers, Ofc. FE 


Families, Ettates, againtt all nalawfull Conjpiracies, 

PraQtiſes, Combinations, fubordinations of Witneſſes, 

= machiavilian Policies, and arbi rary ryravnical Powers, 

proceedings. whatſoever, elpecially 1g perilous trea- 

cherous timex, if once undermined, .ſubyerced.z or in- 

terrupted by arbitrary Courrs-Martial , Commictees, 

or any other new ereQel Tribanals , by what 

names or {pecious pretenceg whatloever of publick 

ſafery, danger, or necelsity, what ſad eflets it would 

ſoon produce to the endangering, yea loſle of the 

Lives; loheritances, Fortunes of:the moſt innocent, 

belt-deſerving Perſons, _and real Paitiors of their 

Countries Laws and Liberties, through: the power, 

policy, confederacy, covetouſneſle, ambition, reveng, 

malice > emulation, ſuſpition, tyranny) injukice, par- 

tialicy, (elf-interelis of ſuborned, pexjured Witneiles, 

or deipitefull,- powertull Proſecutors, 'Accuſerg, and 

of unrighteous packed, partial prz-1pgaged Judeer, 

( admitting no legal Pleas againſt their exorbirant ju- 

riſdi&ions.no legal challenges ro their petſons,nor a; = 

peals from their unjutt ſenteaces,though capitals with- 

aut any clear reftimony xo proverhem guilty and wor- 

thy of death by our known Laws) all Lovers of their 

own Families, Friends, Neighbours, Liberties, Li es; 

Effares, or the publick ſafety z may eafily reſolve, ncc 

(r) See Sir only from ſundry experiments and (t) Hifories in for- 

Walter RaW- er and late agesover-tedious to recite ; but by the 
legh his Pre- D & þ PP8 Of 

face ro the MEmorable Preiidents of innocent Natorh recorded tor 

Hiſtory 'of the this purpole in ſacred Writ. 1 King. 21. andofthe 

World , D. Propher Zechariah, 2 Chron. 24. 20, 21-.2 2, compa=- 

_ hoes red with that of Plal, 94. 20, 2I. ſhall the Thrme of in's 

Judgements quity have fellowſhip with thee Which frameth milchtef by 

on the 6th, A Laws? They gather themſelves toretier «g 411: the 

Commande- Houl (v2 Life) of the Righteous and condemn the in- 

ok - nocent lod: ; with Ezech. 22. 6,9: 12,27. & lay 


59. 6, 7+ Behold the Princes of /ſrae! , every one were 
| in 


bs 


eee ee EE EF " ; —_—— 

fn thee to ther power to ſhed blood, In thee have 

they taken Gifts to ſhed blod, Yer Pzinces inthe 

mideſt, thereof are like Wolves ravening the prey, 

To ſhed-1Blop and to defirop ſgouls '{ char is the 

( # ) lives ot innocent men ander a prerence of Law, (u) See Lyra; 
juſtice for pretended crimes, Treaſons ) to get diſhe: Toſtarus, La- 
neff caln 3 them wajes are wayes of iniquity; tve Att of Vater » Pola» 
VIOLENGE #s in their hands ; their feet rus to evil,and)” Sevenr 
rhey make haſt to ſhed innocent blood :* their thoughty, 5 Lapide | 
gre thonghts of iniquity : waſting and deftruttion arein Junius, and | 
their paths , there 1: 6 Judgement or Ju ice) im their otherson theſe 
gaing! ,. they bgue made them'crooked paths : Parallehg 7% 

wirh. Jer. 122.17 But thint eyes: and thint beart atendr 

but fo2 thy covetoulnefs , and fo2 to ſhed innocent: 

blood, and foz oppzeſsion-and violence to do ff, - Such 

Monſters of Inyuttice , rapine, oppreisiop, violence, 


a24inſt all Laws of God and Man, do Kings, Princes, 


and great men degerite intoeven among Gods own. 
Feople,ivhen they break down the Pales and Fences of 
publique Laws and Juttice made for their Sabje&s: 
preſeryation, and ler looſe the reines to arbitrary 90+ 
verment,and lawleſs proceedings,to ſhed their blood, 
or confiſcate their Ettares * ſupplant, and rnine; 
cheit poſterity ina ſeeming way of Juſtice. The con- 
fderation of which ſacred Texts and *Ptefidenrs 
ſhould both caution and engage all future Engliſh 

Parliaments, the whole Nation, andevery individual 
member thereof, for ever to abandon-and abominate 

ſuch irregular Judicatures and extravagant proceed- 

ings, and not to give the leaſt countenance or incou- 
ragement thereunto, eſpecially after this memorable 

Prefdent 'of the Lord Magwire, and our many years: 


"Jate conteſt in Parliament and bloody encounters in 


the fietd, to maintain the fundamental Laws, Privile- 
ges, and good Cuſtomes of this Kingdome ( whereof the 
Tryal of men by a lawfull Indi&ment; Jury, and ; 4 
| 1& 
x 
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as of theic Peary .15the principhhy whereby vot on- 
yo Supro-ms 4weþor ity, burihit pro pies ſecerity of lwaty 
>: Lruings » 4nd Priplleges' ($67 (17 in gereral and 
partitular are oe nds) p04 wvitcavcd, abdby aboli- 
Ps or alteration of the which , it is impoſsible but that 
pre ent :confu ſion will fall upon the-whole ſtate and frame 
this. Kiugdome ; as. King (James himſcif,, and the 
ew Parliament long. fince reſolved in the AQof 
1.1acob «ch. 2, nnd 9ithoug: rha foal pp ſeſcion 'of which 
fundamental Rights, Laws axd liberties, we can have 
bittle hopes, ( as to humane: (onfider-tions) toenjop ns © 

nie _comfo2t of-life, oz ſo much. as life it ſelf, bat at 

the plegſuresof ſome men, ruling merlic by will any 
pouer 3:25: 1hhe Generat 33Ofpearss avid Army thein- 

an ſelves have long fince pubtribed att” decitch: t6 the 

2 Bron Planamtnd: world,in expreſs words,in th-1r{x)De= 

the Armies claration aud Repreſentation humbly tendred tothe Parlia- 

engagements, mezxt.z concerning THE JUST & FUNDAMEN= 

&c. p. 36, 37. TAL RIGHTS & LIBERTIES-OF THEMSELVES 

112, 114 & THE KINGDOME. Iune 14. 1657-which they 

may do well to remember and purſue: - In profecu- 

tion whereof, inthe Heads of Propoſals agreed upon 

by his Excellency and the Conncel' of the Army, to.br ten» 

tred tothe Commiſzioners of Parliament re/idivg with the 

Army ; covtaining the particulars of THEVR ID E- 

SIRES 4u purſuance of their former. D:clarations and 

Papers, Auguſt 1. 1647. Propoſal. 10. they defied, 

. That the Rig hts of che Commons of England might be 
cleared, as to A DUE EXEMPTION from any Tulg - 
ment , Tryal, or other: Proceedings again? them 'by the 

' Houſe of, Peers, without the concurring Judgement . 

of the Howſe of Commons. As alſo FROM ANY 
OTHER JUDGEMENT, SENTENCE, OR PRO- 
CEEDING AGAINST THEM OTHER THAN 
BY. THEIR EQUATS, OR ACCORDING TO 
| 208; RY OF THE LAND. Whict!: how in- 


conliſtent 


_ _ ES "ie ene. © ERIE Tap and pe - - 
«Wn 9-4 a ” e C9 b x a " 5 : wm k þ +6 als "8.2 8 POI_R . £ 
: MF ; > IRE Sd br. ah) <nes: Fae wad ob os 5 hes” a TOP YET 9A 
Be 4 = £& - a = y - _ _- —— $9 — _ 
EE CC EE ens Cn 


LY - 


@. y. ©” Þ 


5 VF 5 WW SS WL vw rH MHYy, IE > SY ww 


A —_—_—_—_—__ Ce rea. 


.. To the Ingenuous Readers, @c. 


conkiltenc at 15: wich alk Military and 1ymmaty. pro- 
cecdipgs..4n all. new Courts, Committees, or Com- 
Miſſions ſince ereRed,l refer to their-own Conſcterces 
and Iudgements to reſolve. 

. 5lys The Readers may hereby diſcern , that Er» 
rors themſelves in the Courts of {reland , with other 
£rievances conld not antiently be redrefled 1b the Par- 
Jiaments thereof , .6us* only in Englond, till 29/'E, 3," See here p. 
as is evident bychis memorab'c hirherco upprinced 12. OT ts 
Record maceior relief in ſuch Caſes. . , ; a bonk Car, p. Ys 
.  " Rpx;J»fiminrie £7 { arcetiario ſis Hibertne) fe- 512, 

Iatems. - Ex. parte nounnllorum fiteliues noftrorem (ons *Claul 39E.3, 
Pniratis terre mſtre 'Hiberniz, Nobis eft graviter con- -— $3, +4" 
Ju4reuds. monſtratun , ut eun ipji dampua & grava- grids inPare 
mina quamplurina 4 magno tempore ſaftinuerint ex hocy\ramencis e- 
quod ipſ terras & tenementa ſua in m41um noſtram per nendis in Ht- 

CMiniftros noſtros, terre preditt«, owns momine difÞrolt i Verna. | 
0nir, cm tx Cauſa tranſ, greſsionis, fur alienation! ſine lt- 

Pentia noftra faite, volymarit & abſque cauſa rationabilt. 

CaAplazextrad manus noſtras, licet rit e Cn propejſn Rebito wrde 

pn v05 & alios de Confilio noſtro in partibus illts, juxta 

hook cnfhomarehs GREP Madithe proſeeure fai/ſevt * Sce Pat, $. 

eoaperare nos: poſſuut, Et rrinm ex_bor, quod ER- 1G 

RQRES qui' in Recordis & Proceſhbus placicorum wm, x, 2, $i? 
coram Julticiariisnoltris.& Hiis Curiis & Placiis ine- 9. Iohan.Reg, 
adem terra, quz Recordum habent, habitis, & in red- m. 4,0. 26. 
ditionibus judiciorum & vlacitorum eorundem in- 

rerreniſſe pretendancrr fnParliamentis in eadem ter. 0% 
xa cozrigt neqeunt, nec alias juſticia inde fieri- fine 
remedio in Anglia querendo; proprter quod, quidan 
Proprer labores © expenſas circa premi(ſſa oppoſitas ad 
maxlmam muſeriam & inopians deducuntur , & quidan' 
omnino exhe redati exiſtunt ; unde vidim fideles noſtrs No- 
bis cum inſtancia ſupplicarunt , ut ſuper premiſſts reme - 
dium congrunm apjoni faciamus. Et quia vid-tur No 


[ 


bis--8 -Confilio noltro- dyram elle et grave , quod 


conquzrentes ſuper aflecutione J ulticiz de —_— 
| 1 


. Tothe Ingenuous Readers, @c, 
4br 1llais 1D partibus predictivataliter abique'remedio 
fatigerent ur; per 9%0d pro quiets, "1.5 inderpnitate pope» 
tl: noftri mn terra preditta. ſub noſtro.regimine exiſtentis, 
cu in exhiÞbicione Iuſticiz tumus debitores ; 02vinas 
vimus; 10d de omnibus terris & rtenementts in terra pra- 
ditta per juſticiarios, Eſcaetores, ſew quoſcunque alids 
Min:ſtros noſtros ſub ' Sigillo noſtro in manum noftram 
 zaptis'y' illis qui pro eiſdem terris @ tenementis extra 
 manum noſiram debito & juſto proceſſu coram wvobis pro- 
ſequi voluerint. ſuper hoc plena Juſtici: feeundum lecgem 
et. conſuetudinem terrz noſtrz Angliz, ot dicz ter- 
rx noſtre Yibernix fiat ,* quibn(cungue mandaass no, 
- *See 1E,3, ſtris " jub magno vel privato figillo-mſtro-Angliz, vobis 
c.8. 18 E, 3. aut aliss Miniſtris in terra preaicta ante hec tempora di- 
Scale $ Frog 1 rectis, non obſtantibus, Et quod ad proſecutionem omniun 
EL ; & /ngulorum av! conquers volucrint £rr008 in recog- 
ay 27.1 R. 2, dis vel p2oceſstbus -oram aliguibus Juſticiariis ſeu alus 


n.96.2R.2, Mmnijtris p7 edit is 1orevmient(ſe. Rotuli eornndew Ricardo» 
No 5T. Clauſ, 


” 2. parc © 00-0 fn Parliaments noftris ineavem 
:. dorf. L3e ferra tenendis, per j#/c1c:r-05 [ew Minſtros, coram 
: quibur | Kecord: & Proceſſus ills furerint, deferantur , 
et tbivem eavem Recozda'et P2oceſſas viligenter 

- recitentur et examinentur, et errozes fi quos in eil. 

dem fnventrt contigerit, debite coprigantur, Ct ideo- 

 Vobis mandamus, 9u0u D2vinatfonem: 7 editt am inter= 

Ya nojftr a-preaitta tener: , & paribus conquerentibus ple- 

nam & celerem” Faſt uwiam fieri faciatis in forma preditta, 
quibuſcunque mandat's vibis ant aliis mierra predicts 

ante heotempora in contrarium: dirgctis ,- nonobſtantibus. 

Ita quod aliquis materiam non haveat Nobis.pro: defectu 

J4aſticia”y ſuper oaſibus predictis , de catero conquerendi.. 

T-fte Rege apud We»llm, 30 aic eAnguiti, Per ipſum 

* Regemr et Conſilium 

It then the King avg his Counſel in England might 

thus by this their O-dinance made inErpland,withour 

a Parliament , redreſs theſe grievances and faylers of 
| Juftice in-caies only. of. private concernment-in ict 

ang. 
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Tothe Ingenuous Readers, &c. 


land ic ſelf , formerly examipable and remediable 


only in England , for the eaſe and benefic of the loyal 


Subjeas (not of Iriſh Enemies, and Rebels ) there; 
much more may the King and Parliament of England 
tor the preſervation of the Kings Crown, intereſts 
and of the lives, inheritances of all his loyal Subje&ts 
there, and ſecuring the peace of /reland, enaRt and or- 
dain , that all Iriſh Rebels, Traytors > commutring , 
High Treaſon,and taking up Arms againſt the King,and 
deſtroying his Liege people there (eſpecially in times 
of univerial Rebellions and InſurreQions ) ſhall be 
ſenr over thence, and tryed for the ſame in England by: 
a ſworn Jury of lawfull indifferent Engliſhmen inthe 
Kings Bench,. be they Commons or Peers of Ireland, 
without any injury or injuſtice, 

Thus ſubmitting this Argument to the candid 


 Eenſure , and friendly embracement of every judicious 


Reader and cravivg a ſhare in his Prayers for 
Gods gracious bleſſing both on me and it > 1 


leave 1t to the Readers immediate peruſal without 
turther Prologue. 


From myStuay in Lincolns-Inne June 19.165%% 


on which day of the Month 1637. 1 was 


tabey © Pro contefſo by the Star-Chamber * A'new Dif- ' 
Lords #por 4 pretended contempts in REFU- nay of the 
SING TO' eANS#ER,; when as them- MF 


ſelves refuſed to give me leave to plead, or 
anſwer, avd rejeited the Anſwers tendred in - 
Court under my own and my Councels hand, ts 
the Information there exhibited ,. againſt all 
Rules of Law) Iuſtice ,. 4nd of that very 
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37, 1223 147+ 
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VVilliam Pryny 
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WILLIAM PRYACNE 
of Lincolns-Inne, Eſq; 
oy "Hill, 20 Car, Banc. Regis. 


: IN THE 
Caſeofthe Lord Cannor Magwire Baron of Ine-- 
| hella in Treland ( the chiet conttiver of the 
late Iriſh Rebelhon and Maſſacre of the Pro- 
teſtant Engliſh) againſt whom he was' 
aſſigned RR 
y  hamat.. 


POe ml, Omer Magwire , by the name of 'Connor The Caſe ard 
Y Magwite of oor ang was in M5- pooch hag 
f chaeimas Tearm laſt, Indited in this yice, ® 
Court for ſeveral high Treaſons commu- 
ted by himſelf;cogether with Awyb Mao- 
IAB Mahon ind divers vther Conſpiratours 
and falſe T74ytors 20ainft onrLord the'Kimg within the 
Realm of Ireland in partibas trauſmarins, on the 23 ay 7 
wt? = | D . ; '#) 


by both houſes of Par- | 7 
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The Caſe f the Lord TR EEE Sareatooneg 
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of Ottober 17 ( arols, Upon his ax ago at this Vat » 
| © | 6e 


of hiv Tryvonly;a het his Councels an: ES 
Thic bitte Stavure of Map. WG-4 , 
That no freeman ought to be impriſoned &c.. Nor will we 
paſſe upon him, but by the lawful ludgement of his Peers , or 
by the Law of the Lana, Thatiaker his in a Parliament 
beld. at Droghedah in the” Kirgdoine of Ireland in the 
xoth.y ear of King Henry 7th. it was emaed: That all 
Sratwrs late made within the Realw of England conceFning 
or belonging to the Comitron aya Py thi Pea of the ſaine . , 
from nk ſhould be Lemieded 4 and effeftual in Law : 


and ov2 be,agoeptsd, uſed Exec p Wa) the Lava 
of fire y' jy poins, *at all £7, , MPG, ofes 193% the 


tenor and afieh o Fibe ame. RP a hs afore- 
ſaid the pr Fu be ant tk Hd Sapore if hen of con = 
Grmeds in the ſaid Lard of Ireland ; That char: che time 
of the ſuppoltY? Trealdtn to K/tg "T hurles [hi his Letters 
Patents under rhe orear Seal yy Ireland, bearing date the 
laſt day of Auguſt, in the 4th. yeat of his Raign a t Dablin in. 


Irlanid didereate- Brian CMagwire , Father of ihe, jaid 


Connar Magwire, Baron. of- [niskellin iD. the County. of 
Farmayaghg'the-ſgid Realm ; 96s oranted to h.m and the 
Heir 8. males of his heady, the title, 0107. rand dignity ef the ſaid 
Barony, and to have a place and woice amony the Peers and 
Nebles of Ireland-in the Parliame:ts of that Realm ; By 
virtue whereof the ſaid Brian was (eiſed in his demeſn as 
of Fee tal of the ſaid Barony,and dyed (eifed thereof at 
Dublin 1 Feb, 12 (aroli. betore the ſuppoſed Treaſons : 


* * after whoſe:death, the ſaid Barory diſcended to him-as 


- Heir in-rail,: Thar by virtue cf. cheſe. Lecrers Patents, 


b:fore the ſaid ſuppoſed Treaſons.committed, he was one 


.of the: Barons, Lords, and Peers.of Parliament in the Reals 


of Irelynd';_ and atthe Parliament begun and held there the 


16th, diyo f March. 16 (ar. at Dublin, and contitined/vh- 


tillabe 17th, of eAnguſt chen next following, andihen 


adjourned till the 0. of November next enſuing o, and 
| thence 


pa, oy + > A > io A Om 
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ſuch as might have jatisfii 


he 


Hil, 26 (ar. Banc. Regis, @'c." 


thence proroged to the 24 of Fehrwarywexr following y, and 


from. thence continued till the 24 of Iuye17 Caribe mes pre: 
ſent as one of the Peer 5 of the Realms of Ireland; And further 
faith, chat on the 2.3 of Oftober 17 Car, he was taken and 
arrefted by certain Perſons ro him unknown at) DubÞ» 1n 
Treland , and there commitred to ſafe Cuſtody, for the 


T reaſons pretended to be committed by him, till-afterwards 


he wasontbe'1 2 of fame rs Coro:by:certain Periqns, to ::: 


himunknow®, broughr'in ſafe Cuſtody, againſt his Ml; 
to Weitminſter within the Realm of England , and thenand 


there committed to the Towervf Londen, whete he 1s yet. 


detained. And therefore pr:yeths thatihe. my $6 47yc4 
ard judged by his Preys of the Realm of ſrelend for uhe ſuppo- 
ſed Treaſons-in the Indiftwents To this plea: of; his,,;Mr. 
Ak the Kings Atcortiey inithis Couct hath :denowrred 17 
Law , and the Prifover hath [juyn2d in demarrer.:. And 
whether chis Flea of the Prifoner as to. his tryall by bis 
Peers of the Realms of 1 reland, be. good in; Law ? (118 the ſole 
queſtion to be now-argueds.) to 20m bo ps! 
''Thits Caſe. 15:of: very; great! concernm?nt.3 andyetof 
oreater-expeRation :- It concerns. the) whole-; Peerage of 
Irelandin ſome reſpe&s,. on the ove hand; and on the 0- 
ther, the »ftice both ofthe - King, Parliament and King» 


dome:of England 3 it» bripging a deſperate Rebelland ' 
'Arch-Tragtor to condigne puniſhment; . tor the, moſt - haty 


rid, bloody Treeſon againt|the Kings Rayal-Gronn and 4m 

thority, the Proteitant.. Religion, and the whole; Ergiih 
Nation inhabiting Ireland(. devoted 16deftruQion by this 
Traytor and his Confederates ) that ever: was. plotted of 
executed under the Sun.;' The ;eyes:o0f.aliour; 3 Kings 


domes highly<concerned in and'deeply _Anffeting by. this 
. Treaſen) | but more eſpeciaſly-the eyesand bears of our 


adjoyning vigilant" Parliame-t ( which hah ſpecially re- 
commended ic.co this Courc and aſigned my. {elf amang 
others, Connſel.in;this Cuſe ) are inzentavely fixed ppop 
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'.4 _ __ _ The Caſeof the Lord Magwire. ' 
= che eratt tepoſed in'me;;-but other: publique ſervices ha» 


vive mich 1nerrupred ine. theieis,] ball begin ro: argue 
5c for the preſent wich the beſt skill-I may 5 and ſo leave 
it ro thoſe learned Gentlemen of the Law ( if there ſhall 


be need ofavy further, Arguments) who are providedto- 


argue afrermezco ſupply what is deteRtive in this. my.pro- 

— mit Aggimencu/ 17 hoon 25.2 nog ws hs T 
What notin + | A}F matters of fat and formarifng in this Plea, have 
beenalready admitred tte 3. and ſufficiently pleaded in 


Law by mutual conſent , and nothing but the meer mat- 


ter in Law reſts now to be debated, which I conceive to: 
bebut one ſhorclingle poimr,” 1 - 
© For though rhe Priſoner pleads, hat there war a Parlia- 
ment, of which be was .@ Peer. and Member y continuing in 
Ireland by. prorogation atthe time of his apprehenſion and fend- 
ing over into England ; Yet this Privilege of Parliament » 


comes no wayes in queſtion as to the point of his- triall ,. 


now only.in itJue(as hath been falflyſngeeted ro the Lords 
houſe and intimated in an Ordizaxceof therrs fmce_revo- 
ked, Ybur relates only to his-firlt apprchenfion, which is. 
pot here'in'controveriie” Beſides, he pleads nor; chart 
this Parliamen is yet cominuing. and attually firing in Ire- 


*SeegE. 4 land, of which he onght w have * the privilege; bur that. ic 


LY 


c..I, in. Ire« Was" continged Till the 24, of Tuxe 17 Car, which-is-3 
land. years ifce, and fo intended to belong face ended? Nor 
leads Ire 3, chiicihe ought 16/be or 'to-have been tryed: 

or this Treaſon in the Parliament of Treland., nor thar his 

privilege of Parliament ought to extend to ſecure him fron any 


wpprebenfion or IndiQtment for high Treaſon, ( when the. 


Trealon is vitible and reall; as his is - and not imaginary 


only, ) is which Caſe of Treaſon noprivilege of Parliament 
#1 to be admitted, #3 hath beeurefolved-$ H.. 6. rote: Parl,n, 
| 57. 4 | Hi6roq. Parl,y. 2 F5 26, 27. Cooks 4+ luſtit. fo, 2 Fo: 


COS foly point inifſge is buc this: ſo 
he Queſtion. | Whether a Peer of Ireland committing ' high Treaſon in 
The nd foro a dy 
* exder-of Parliament here, broug 


Soas the matter of his privilege of Parliament, 13 quite onr 


& Az 


Drebonded, and afterwards by | 
thence into England: 4Zabf | 
| | is 


PR a. 


Hil. 20 Car. Banc. Regis, @'c. = 


Vader 
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- bes Will, may be endilled ard tryed for that T reaſen i in this 
;Comrt of Kings' Renah, by a Jury of Atiddleſex only; uot by bis 
Peers of Ireland; by vine of 5g DT: c of 35 Hed: 8. chap, 

- LE 

. And under favour, Lconceivein ſome clearnefs affir- 
:marively, that be 934; avdſþall be try8d bere by an Ordixary 
' Bary of IIA aud qernriged his Þ aig «oh virtue of w 
AF. 


The Queſtion ariſing meerly opon the AA it ſelf, which i is 


very ſhort, 1 ſhall firſt recite it, and then draw my 


Arguments , out of the very intention , Words and 
bowells of it, 


trated 02 committed ont of the Kings Pajefties 


Realm of England -and other his graces Domintons ,. 


cannot,nemay bythe Common Laws of this Realm be 
enquired of, heard anddetermined within this his ſafd 
Realm of England ; fo2 a platn remedy, o2ver, and de- 


claratfon therein to be had and made; Beit enacted by 
Authoztity ofthis p2eſent Parliament, that all manner - 
-of offences being alreadp made 02 declared, 02 hereafter. 


to be mave 02 declared by any the Laws and Statutes of 
this Ream; to be Treaſons, mifp2iſfons of Treafons , 


o2 concealments of Treaſons,anmd done, perpetrated 0 
committed by any perſon, oz perſons ont of this Realm 


of England ; hall be fromhencefo2th, tnqufred of, heard 


and determined befoze the Kings Juftffces of his Wench, 
fo Pleas to-be holden befoze himſelf; by good and 


lawfullmen of the ſame Shfre where the ſafd Bench: 


ſhall fit and be kept ; 02 elſe befoz2e ſich Commrſsto-: 


ners, and in ſuth Shire 5 the Realm; as ſhall be: af: 


figned by the Kings Pajeftfes Commiſsion, and by good 
and lawfull men of the fame Shire, in ſuch manner 


. andfo2m, to all intents and parpoſes, as if ach Trea« - 


," fons, 07 Coticealments of Treafons , had been vons,, 


ae _ 


7 D;almuch asſome doubts, and queſtionshave "AY The A& of 35 
moved, that certain kinds of Treaſons done,perps- H. 8.c. 2. 
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6 The Caſe of the Loyd Magwire, 


perpetrated and committed within the ſame Shire 
where they ſhall be ſo inquired of, heard and. determined - 
as is afo2eſatd, F BRNO - * 
Þ2ovided alwayes , that if any the Peers of this - 
- Realm ſhall happen to be endiced of any ſach Trea- 
ſons 92 other offences afozeſatd, by authozity of this 
Act , that then after ſuch Jndiament they! ſhall: have 
thefr Wryall by thefr Peers, in ſachlike manner as hath 
been heretofoze accuſtomed, 


From this Act I ſhall deduce ſeveral. Arguments and 
concluſions, to prove z/ that: the::Priſonerratithe- Bar , 
though a Peer of [reland, ſhall be tr ed by,an ordinary Tury 
of Middleſex , here, not by his Peers in-or of 1 «land, for th: 
D Treaſonscontuirted/in lrelard, whereof hettafid Thiefe 
T7 indiQed. $835 | T5957 cater! 
E : . For my more methodical proceeding , I ſhall divide 
the-(ingle-point an controverfieamo theſe 3 ſubordinate 
Queſionde 73 13 on 1nck none 9.02 of Tio a4 onnns 
8, Whetber this $-atureextendrra. Treaſors committed in 
Ireland, by 17iſh Commoners?.  - biofanT1s 1113352 
21y. Whether.it reacheth to Treaſens in Ite'\and perpetra- 
ted by Iriſh Peers, as, well as by Triſh Commons? + 1)(11 6 
3ly.: | Admit 4 extends :to tri ſh; Prers as. mitt 'as Catvinga- 
nerg,. whether it. doth; not: then 4yevitably. out: rhem-of their 
Tryalls by Iri(h Peers, avd Subje} both of them alike io a 
| '___  Tryal at this Bar, by a Middieſex Tury? 5. + ooorind on 
Queſtion 7, For the firlt, whether this Att extends to Treaſons com- 
EE mitted in-lrelara by Iriſh-(ommoners ? There is bur little 
doub: of its, Forfirft , 4r 15-as clear as the Sun at Noon» 
day,:thatthis AQ. extends to all Treaſons done or perpe- 
tratted tm Ireland  6y- Iriſh-(ommuners;; for the. ' main 
ſcope and 1nrent of this Law being, to make all 'manner * 
of offences then made or declared, or hereafter to be made or 
declared to be Treaſons, miſprifions of Treaſons, ur conceal - 
ments. of he; ns y by any '[aws or Statntes of this: Realm, 
dane: perperratied or commited by any perſyy or per ſoris autof 
England) mguirable or. tryable within this Realm ; withonut 
3 $4 _ 
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| Hill, 21 Car. Banc. Regis. | 7 
any ſcruple or difficulty, either in this Court , or before ſuch 
ommiſcioners in ſuch Shire of th.s Realm, as the King by his 
Commiſion ſhall aſtign ( the very \um and iubſtance of this 
AR, as the expreſs letter thereof reſolves, ) the Realm 
of Ireland, being out of tis Realm of England , ard no 
part thereof, and Treaſons therein committed by Com» ' <=. 
moner*,. being -Treaſons dane and perpetrated out of, this 
Realm of England; ( as isclear by 20 H.6.f. 8.a.b.19 
H. 6. 53, b. 32 H.6.25.b.2 A. 3.f-12.1H.7.t.3, 
Plowdenp, 368. b. Dyer f. 360, b. Cook 7. Report. tf, 22, 
] 23. Calvins caſe, i H.5.c.8, 4 H.5.c. v.4H.5.c.6, 
Cooks 3 inflit. p..11.18,) Thele treafons mult certain» . , © _ 
? | ly and mot neceſiarily be both within the intent and. .* | 
/ words of this Law ; and ſo conſequently tryable in this. © © 
E 


| 
IEIISInn 


Court by an ordinary Jury of Middleſex , without any * * 
ſcruple or difficulty. The rather becauſe ſre/ard, though ' 
: ot. Of this Realm of England, is yet part of the Kings do» ,,; -:. 
. minions, and a ſubordinate Kingdom, united andanbexed} + 1 
- to the Crown of Ergland, governed by ihe Liws'of Fuge . © 
land', and bound by As of Parlbament made 'in Exgland: 
in many Caſes, as is relolv<d and undemiably evidenced _ . 
by Pat. 6. lohan. ws: 6. 17. Rot. Pat, © Johan, ms 1, 's 
Clarſ. 12,H.3.m.8;Pat.zo H.3. m:3.14 Hz. The Sta.me- MALL NO 
of [reland, Pat. 5 E. 3. pars 1.25.11 E.3. Co 2333 4z - 
Fe 27 E.3.C 3,18. 13 E, 1. Stat. de ercat,' 1 H, 5.c.8, 
f 4 H.5.c.6.1H.6.c.3.3 H. 7.6: 8.1 H.8.c,.5.132 Hf. 
* þ 8:c.4.35 H.8.c, 2.32 H.6, Siatutes of Ireland, c, 18 
E., 4. im Ireland, c. 1. 10 H. 7, Ireland, Co4y 5. 22, 
7 H. 8. in Ireland, c. 1.28 H. 8n [rcland, c. 2,355 6,7) 
8,13, 15-18,19.33 H. $;in Ireland, c. 1.1 H. 7 fe 3.Kel-- 
Wa) f. 202. b, Cooks 7 Rep. of 22,23+ Calvins caſe, L Initit; 
fe 141. b. 4 Inftit. f. 349, 350, &ce 3 Inftit, p. 1.8; Mr. 
Saint Johns Argumest at Law. at Straffords attainder,Þ. 53. 
tO 64» "And therefore Treaſons-there committed are” 
more apt and proper to be'tryed here within the letrer” 
and intention of this Law, then Treaſons done'in France; 7 
Spain, or any parts elfe out of the Kings dominions, where: 
our Laws and As of Parliament are.not obligatory: S 
x; | ; 2o 01$- 
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_ | The Caſe of the Lord Magwire, 

2+ This Statute (as I conceive) was principally made 
to puniſh Treaſons, miſprifions of Treaſons, and con- 
cealments of Treaſons 1Þ 2reland, where they were more 
frequently done and perpettated, thanin any or all parts 
ofthe world ouc of this Realm of Eg lard, as our Hiſto- 
oa | _ ries and the * /riſh Statutes record : And the horid gene- 
Tietand F x. ral Treaſon, InſurreRion and Rebellion in 7re/«nd. (much 
2+C.4. 18H, like this for which the Priſoner is indited) mentio« 
6.c.2,3.25 H,ned inthe Statute of /zeland, 28 H.8,c. 1. but 7.years be= 


6.0.45. 28 H. fore this AQ, with other frequent Treaſons and Rybelli- - 


6,c.i.1E.4.,,r there, Were no doubt the chiefeſt ground of making 
© $5.4 Ec &% 


6. 18 E-4, ec. (hisnew Law. And that which pucs it oc of all diſpace 
2.10 H.7.c.6, is the Stacute of 28 H;$. made in the Parliament at Dablm 


g, 9, 19, 13, in Ireiavd ic. 7ewhich recitirg the Statute of 26 H.$.c.1 FI 


: 7s ry -— H-made in Ezgland concerning Treaſens,and enacting, as this 
co Wef333 3 


3 Phil, & ' of 35 0.8.) That ifany of the Kings Subjeas, Denizens, | 


Mar. c,11. ©or others do commit or pracile'ont of the limits of this 
x Elrz, c.6, *Realm { of Erg/a»d) 10 any outward parcs, any tuch 
17. 27 Eliz. G offences Which by this AR are made , or heretofore 
me" a _ < have been made Treeſor. that then ſuch Treaſon, what- 
Jac. c. 4. and © ſoever it be, that ſhall ſohappen to be done or commir- 


the Annals «(ſhall be 1nquired and preſent. d by the - oaths of 12 


of Ireland, <«*900d & lawtfullmenr, upon good and. probable evidence 


« and witneſs , inſuch Shire and County ofthis Realm, 
« before ſuch perſons as it ſhall pleaſe rhe Kings Highneſs 
«to appoint by commitsivn under his great Seal, in like 
« manner and form as Treaſoxs commitred within this 
« Realm have beenuled to be inquired of and preſented>$ 
« char then upon every .indiAmenr and preſentment foun- 
« Jen and made of any (uch Treaſons, and certified into 
«the KINGS BENCH , like proceſs and other circum- 
c: ſtance ſhall. be there had and fued againſt {uch offen- 
«c dors, aSifthe ſame Treaſons ſo prefented-had been law- 
-« fully found to be done and commitrced within the 1i- 


« mics of this Realm, &c.” Addes this memorable; 


clauſe. thereto, ( 8» /idering then this Statute mnde in the 
Realm of England, is moſt beneficial and expedient to have 


aue exeention Within the Kings Land and a” 
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of IREL AN D, efpeciallp in reſpec of the high re: 
bellion here lately committed, 4a: :-c odivle wfimy a+ 
gainſt the Kmg and Queen in the-ſame All expreſſed; and. 
0: her offences, abuſes, and abominations there menwoned, p)itt= 
cipally have been p2omnlged, pzonounced, done and 
attempted within this ſatd Land , Ye ir cherecfore 


. eſtabliſhed, ordained and enatted by authority of this preſent 


Parliament y that the aforeſaid Statute and Ordrnance, and e- 
very thing andthings ther ein con. ained, be eſtabliſhed, covfir- 
med , accepted. deemed. iudged ard taken for A gad and 
right Law within the Kings Land and- Dominfon of 
IREL AND, and to be as good, effectual; and of 
the ſame ſtrength and quality, effect, fozce and vertne 
fo all intents and purpoſes within the ſaid Land, as the 

ſame ts oz ought to be in the Realm of ZNGL AND; 
and thatihe [aig Statute and Attmade in, N 3 L A-N D, 
ard every thing therzin contained , fall have relatfon. any 
take effect within this Land of /XZL AND a- 
cainft all offendozs contrary to the fozm thereof, xc. 
Now that Act ot 26 H. 8.c.i3.wih wtis of 35: He, 
c. 2, being principally made and intended for the Trea- 
ſons done and commirted in {reland, as this Iriſh-Parlia- 
ment reſolves in terminis , and being moſt beneficial and 
expedient for that Realm; it wou'd be very illegal, yea it- 
raticnal, abſurd, impolitick, and 1mprovident to exclude 
Ireland' on of this Laws where Treaſons were moſt fre- 
quent, moſt dangerous to out Kings and Realm, and-to 
extend it only to other places out of the Realm, where 
Treaſons were ſeldome done or perpetrated , and no- 
thing (o perilous co the King and Realm of England,as 
Trea'on:, Rebellions in /reland haye uſually been in for- 
mer-.and' later ages. £ | 

3ly. -It hath been adjudged by all che Judges of Eng- 


land both in * FOrowrks caſe, 33 Eliz. and 1n Sir. John * gee Mr. Sr; 
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Oueſt 2d. 


( ihe; Pritoners Contedetate in mis horrid FreeferYthat 
Treaſon committed in 4re/aad ic feiti'by an [if}: Com 
money is tryable in this Court, by this very Stature, 
contrary to the ſubirane extrazudicial opinion. of Dyer,, 
Me 1g, & 20 Eli. fet.360, ) tetobved finceto beno Lan ;; 
Seing then it hath beer thus 'frequenrly reſolved here- 
tofore, and: in calteof the Trealons noir 1n queliion this 
vety laſt Term without any fſcruple ; That an Iriſh- 
Commoner committing Treaſon in Lrelands andbrought cer 


from cbence hither -ainſt his will, is tryable in this Court: 


by a; #hddleſtic Jury; there isno doubt ar allof the fitt 
queſtion, bur that this Starure extends to Treafons com + 
nated [in Hreland "by » Zriſh 'Cammoners:,] and | che- 
doubt- ( ifthere be any )/ wiil relt meerty. 10 1&6 ſecond: 
pol, which 1 4:02 ready arrived ar. © 'Namely,  ' 
Whether this Act extends to T reaſons perpetrated in Ite- 
athe- Peers, 4s will as by Itiſh Commoners > An 
Eine, conceive ich much clearmefs ibar ig- 
dovh; forabe ſecnfuing rmafons,!{{; 510301 5 1D 
I. Frotn:the generallity and univerſality ofthe AR 
w ſeif, wherein I -ſhall obſerve a fout-iold univerfalnys 
which ſapplies me with: four undenyable arguments, 
ro prove J1riſh Pecrs, within this Law, as well as /rifb 
Commoners. | | & 41 | \ 
The firſt,ig a #»iverſality-otthe Kinds of offences. ſpecifi + 
ed inthe Ac>intheſe oeneral Terms; All manner of 
offences 'ting alrcady mad: or declared, or hereafter rw be 
made or declared by any the Laws or Statutes of this Realm , 
to be Treaſons, miſpriſiion of Treaſons, or concealment of 
Freaſons, done or perpetrated ont of this Realm. of England , 
ſhall be enquired of by the Kingr: Iuſftices of his Bench &c, © 
Now thele general words All manner of offences, ec; 
mult neceflarily extend to all'manner of 7reaſozs perpe- 


_ tratedor committed out of this Reahn by Peers. as well 


ar Commoners ; To theTreaſons of the Lord agwire, 
as well as to the Treaſons of CHac- HMahone Efq;, they 
"being the ſelflame Treaſons in ſubſtance, and a manner of 
Treaſons - ſpecially made and declared by the Laws of this 
| Realnsy 
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Re«lm , fince there are no reitrictive words to: confige 
theſe general clanſeg of Treaſons only to Comnioners, aud 
Noexprelle exception for the offences or Treaſons of Iriſh 
Peersrobe found within the Statute; elie there would-be 


a tepxugnanceand comradiction berween the text and the 
'Glovle, and thisgeneral ſhould be turned into a ſpecifi» 
.calinreſpeR ofthe. Traitors offending, Therefore this 
general clauſe extending to all Treaſons whatſoever done 
-Or perpetrated out of the Realm, mult neceſſarily extend 


tothe Trealons of all [riſh Peers as well as Commons,and 
ſo both ofchem by the words and intention of this Law 


' ſhall be rrciable in this Court, 


The ſecond is, a #niver [ality of time, All manner of 


oF:::ces already made or declared, or hereafter to be made or 


declared Treaſon &c. done perpetrated or commit:ed, or heres 


after to be done, perpetrated 03 committed, ſa! be e»- 


quired of by the Kings 1u$tices of the bench , ec, which ex - 
tends toail former Treaſons 4 ne on: ofthe Realm at a- 
py time before the making, and to ali furure Trealons 


ſince the paſſing ot this Act : Now this vnirerſality of . 


time extends as well to the Trealons of Iriſh Peers as 


Commoners,to the Treaions of Baron M:gwireas well as 
.of Mr. Mac- Mahonegboth b. 1ng alike Trealons commat- 
ted after this AR. | D + 0 

The 3d. 1s. a © naiverſaltty of place, All manner of Trea See Cooks 3 
[118 dove, perpetrated or committca ont of this Realm of {nſtic, p, 34, 
England * that 18, 7» ary place whatſoever out of the Realm 
of Engiand, be it in /reland, Scotland, France, Spain, Ger= | 


mane, lalie, Barbary, Tarkie, the Eaft or Weſt Indies, as 
was relolved in Dy, Stories caſe. Hil. 113 Elize Dier 298 


b.3 & 3.Phii.%& Mar.Dier 131 32-Now this extends ge- 


n-rally to all forein Treaſons committed by Peers as well 
as Commons, andfoto the Treaſon of the Priſoner at rhe 
Bar, ic heiro done in Tre/ayd;ont of this Re:lm of England, 


(#] 


and fo fn'ly within the &Q.. : þ 8.0 


The 4th.(which is fatal and uninſwerable) is ecriver- 


ſalny of Perſons, covpied rogerher with all the 3 former . 
genecaiities inthele exzreile words. AN manner of af- 
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"The Caſe of the Lod Magwire 


fences mad: Treaſon &5r. done, perpetrated or committed Bp 
any Perſon or Perſons: «: sf ch Realm of Engiana ; 
ſhail be from h«nceporth inquired of, 2eard and determ 1 e1 be- 
fore the Kings Tuſtices of bis Bemch, &c., Now any Per: 
fon 0) Perſons, vcing a univeclal exprefiion, equraicor 
to all m«nner of Perſons whatſoever, Colleitively : or, to all 
and eurry Perſon whatſoever, diſtribmtively, extends to Itith 
Peers as Well as Commonezs, yea to allSubje&s of allRanks 
whatſoever, within the compaſle of this Law in regard of 
the manter of Tryz1, bu {uch only who are excepted our 
of it by ſpecial Proviſo. Now Iriſh Peers are none of 
thoſe Perſons excepted, as I ſhall prove anon. 1 
Thar theſe words any perſon or perſons, extend to 
Peers as well as Coinmoners, where there is no Exc2p- 
rion of Peers, is undeniab'e, w_ 

Firlt becaute a Peer isa Perſon, though of a higher 
rank or degree than ay orlinary Commoner or Freeman; 
and one kind of pe fon 10 Liw ; theretore within thele 
words any perſou 97 perſons. 

2ly.B:cauſe genecal Laws made for the common-good 
ſafery of the Realm, and puniſhment of che grand ctime 


* Ads 1o. 3,of High Treaſon ate like to Go | himiel:, * No refþettors of 
4. Row, 2. II. yerſons, but bind and puviſh all alike, Yherefore ar 


Eph. 6.9.Col, 


3.25» I Per.1. 
17, | 


yank are Imp eroys n mo— —e——— ns 


perſon or perſons in ſuch a publick Law as this, made for the 
common good, ſafety, and puniſhment of the greate(t 
Treafons,Evils, muſt necetlarily include all perſons, ſub 
je&s whatſoever, and except none , eſpecially the great- 
eſt, whole examples and offences are commonly moſt 
dargerous and pernicious. cx 
Thirdly in- all pubiick Acts whatſoever Theſe words 
any perſon or p?r ſons, extend to Peers as well as Commo- 
n2rs , and I know no one Preſident tothz contrary. To 
inſtance in ſome few ARAs inlteadof many; Inthe Statutes 
of 26 He 8.c-13, & 5, & GE. 6.c; 11, concerning Trea- 
ſons , 4:7 perſon or perſons ;, or any of the Kings Subjelts, 
Denizen , .or others, that ſhall commit or prattiſe Treaſon 
out of the limits of this Realm, in any outward parts;extend 
10 Peers as well as Commons, - Therefore in this AR of 
DRY _ 
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_-____ Hil. 20 Car, Banc. Regis, Oc. © +83 
the ſame nature. So in the Statutes of -1- Ed:6.c1.2 
&3 E.6.C1:5'&6 E.6.c; Þ.& 1 E112: c..2. It any: pers 
ſon or perſons hall deprave or revile the moſt bleſſed Sacra» 
ments', or the book of the Common prayer » &c, Inthe 
Statute of r Eliz.cap. 1. and allo of 5 Eliz, cap. 1, 1f 4+ 
ny perſon or perſons , &c. ſhall. extoll, &cq' the: power of the 
Bishop of Rome, or of his See, T3 E\12. Co 15 tf any perfon or 
perſons thall bring in, or pit in Kre any Bull. from the Bishap 
of Rome, Agnus Del, Piltures, .Crofjes, &C. ''In the Sta- 
ente of 23 Eliz, c.2. If any perſon or perſons. shall with 
a malicious intent ſpeak any falſe or ſeaitions news of the 
Queen, &c, In 27-Eliz. © 2. If any per fon or ;perſons :4hgll 
barbour or contribute 4uy mony to the maimenance of any; Je+ | 
ſuites, Priefts;&c. Inall theſe As ( to pretermit * many * See 25 H. g. 
others ) the words iy perſon or perſons, extend to [Peers © 3» 10,13,26 
as well as Commons ,' as is reſoived in the bodies and "204 G3.95 7H. 
Proviſoes of all theſe AQs : Yea, In the Statute of 25 TT ou <4 
| eg \ SAP Je 
E. 3. C. 2, of Treaſons ( though a molt penal Law) the 14, 15, 21,22, 
words are ovly ; If a man do compaſs or imagine the deach 23. 8 Eliz. c. 
of the King ; If a man do levy war agamſ# the \King in his nr wy Eliz, 
alm, &c, 1f 4 mas counterfeit the Kirgs Broad or Privy- x1; © "po 
ſeal, or his mony, &c. Yet it hath been reſolved with- 2 Phil, & * 
out difpute tn alltimes, and- ſo agreed by Sir Eaward Mar, c, ;.r 
Cook, Inſtitutes 36 d. 4, 5» That this' word aman; ex- Eliz, C. 6, 
tends to both ſexes alike, including women as well as my, | 
Pers as well as ( ommoners, ha , as well as Peſants. 
yea all ranks, callings, conditions of men who are Subs 
jeas : and that this word wav inthe fingular number only, 
extends to many men to any jnumber of-men committing 
any of theſe Treafons joyntly, as well as ro fingle; man 
or Traytor, becauſe/ir is a general Law j made for the 
ſafety of the Kivgs perſon, and the Realm. ' Much 
more then mult any perſon or perſons, 1n thts Stature be- 
ing both in the ſingular and plural number, and in 
common acceptation* a far more univerſal» general, 
and comprehenſive expreſsion than 4bis of a ma, in 
25 E. 3. c.2+ extend'equally toall ſorts, ' ſeAs,and de- 
orces of men, as well ” it , and ſo toPeers as much as 
f 3 It, 
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it, andx0 Peers as well as toCommons 4.45 it doth in the 
Statues of 25 H. 8, C, 2.2 26 H, 8, C,'I'3, 7 H..8 c © Zo 
3H. 8. c.-12. & 20. 5: E, 6. C. Its I Mare Co:6, Is 
& 2 Phil.{ & Mar. c. 9,10, 11, 5 Eliz, C, 1, 13 Elize 
Ce 2+.18Elize Co I, 23 Eliz, C. I. 27 Eliz, c. 2,3 Jac, 

c, 4 concerning Treaſons. | 
2ly. My (cond Argument to prave 475 Pecrs with- 

in this Sratute + is, becauſe 1riſh- Commons are within its 


Verge even for Treaſons committed in /reland, as hath * 


been adjudeed in the forecited caſes of Orowrk,, Sir John 
Parrot, and Mac-Hahone : For Laws and Law-gixeis 
bemg no reſpetiors of perſons , where the offences be the 
ſame , and there being no oneclaule,: word, or {yllable 
inthis Scature extending to {riſh Commoners Treaſons, 
bue which doth, may and ought by che (elif ſame Jullice, 
reaſon, equity to extend tothe Treaſons of Triſh Peers, 
(tÞis Staruce making no diltinRtion between the one and 


_ : other, and the Commons of 1relavd having. as abſolute 


a tight and-Inhericance in cheir native Priviiege of beivg 


_. tryed by theirPeers in /reland, | which yer is rzken a- 


| way by this Act incale of Treaſon ) as the Peers in /re- 
land have in theirPeerage to be tryed there by their /- 


_ , #iſh-Peers:)We multi not,yea we cannot in point of Jullice 


" diftingniſh between the one and other, where the Law ic 
ſelf makes no diftinQion: Therefore Gince the 1riſb 
Commoner is undoubtedly within che words and ſcope 


of this AR to be tryed ar this Bar by a Mddleſex- 


ſary, the ri} Peer ( unleſs we will judge with re- 
ipe& of perſons, and coyn a diltin&ion,not warranted 
by: this A): mult be allo tryed 1a the ſelf-fame man- 
ner- The Law is the ſame, the; crime 1s the ſamezborh 
in CMagwires and in Mac-Mahones caſes, therefore 
the Tryal and Judgement too mult 18 lay , reaion be the 
' ſame in both. q bins 9: | 
|: glys Ic will be granted me, without d3{pn;e,, Thar if 
' an iriſh- Peer commit Treaton in any:forein parts our of 
| England and Treland, as 1n Spawn, Fraxce, Flanders, Iia+ 
. ty, or Germany, he ſhall be tryed inqbis Court by bn ar- 
Y TY inary 
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dinary Jury {if Free-holders , and not by his Peers in . i 
Iretard, by verevie of this At Nay, tf he commit” Trea- + : 
ſon in 1reland, and fiye into England; ie may andfhall | 
be tryed. for that very Treaſon by an ordinary fury atits 

Bar, * becauſe by flying his Contorre, ani a legal tryal* See Cooks 3 
there, he hath outed himſelf of che benefic of his Peerg.1oftir. p. 3r. 
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Therefore it extem1s to 1riſh- Peers,2 ven for Treafons done 
in Frelard, elſe they cond nor be tryable here 1n2ny 


_ of theſe Caſes, which are granted on alt hands tobe . 


Lawy | 

4'y. 1: ievident by the Proviſo in this AR that Enp- 
liſh Peers commutins 2ny manner ff Treaſons ont of this 
Realm, are try#ble for it in Eng [ard \y verius of this Law, 
as well as Ergliſh Commons , thongh they' were nor fo 
by the Common Jaw Therefore' Iriſh Peers commit- 
ting Treaſon, ſhall be wirtin ic like viie,& forryable here 


as well as /rijhþ Commons, elte they ſhould be -19 fer 


beiter condition tham Ergp/th or Scotih Peers), and quite 
exempred ont of this A&, Noir the'ſzmewords rfiar 
bring Engti{þ+ Peers within this Laws, mult” of necelſsrty 
hook 1n /riſþh»Pcers100, there betng no danſe whitch ex- - 
empts or includes the one more thin the other 
Fiy, The veryleter, tnient , and fcopeof this AX 
(as appears by the body of it, and lkewsfeby the Sta- 
tures of 26 4,8. c.13-&'5,&6E.,6.c. tt. to the ſame 
cfte&t) was, t2 mak all Treaſons ds: or eommiterdont of 
England by any perſon or pe: ſ3ns whatſocuer » tryable m 


England . either before the Juſtices in this Conrt, or * before* Ste2z6H 8, 
ſpecial: ſommiſsioners in ſome 'othef Conmies ;, but ro bec. 23. 1 E. 6. 
{111 rryable within this Realm, as the words ( fil man: © ie 

 nerof Treafons bereafier to be done, -perperrared,” or Commit - 


fed by any perſon or perſons ou: of the Realm of Eng) and, ſhatt 
be from heneefo2th': enquired of, h:a-d, at determined 
before the Kings Jujtices of his Bench &e, ) clearly relolve 
In dire& terms: Therefore to make the Treaſons of 1rijh- 
Peers commuted in {retan} ofretfewhere tryable here in 
Evyglana,as well as the Treafons of Englih-Peers, of 1 riſh- 


Commoners, : And to ſend them back into elavdro be 


there 
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there Uyed by their Peers, when once they are here in _ | 
Praſon » + and indicted in this Court , -by EXCmpr ing chem 
out ofthis A&, contrary.to-the very letter and intent of 
the Law, istorun point-blank againii the very words 
and meaning of this Law and the Law-makers : There- 

+.. fore he muſt by this AQ beryed at this Bar , and that by 
an-ordinary Jury only, as I (hall prove anon. 


Gly. - The . very {cope and ſole purport - of this At 
is not to make new Treaſons or, Traytors, which were 
none before , but to bring real Traytors only for Trea- 
ſons formerly, made , or hereafter ro be made and de- 
elared Trealops by the Laws and Statntes of this Realm, 
ro. exemplary puniſhment in this Kivgdome , for the 
peace and preſervation of the King, Reaim, and the 

 berter execution of Jullice ( the very life: of Laws) upon 
* Delinquents only of the higheſt ran}, for the molt trat.s 
ſcendent crimes of High Treaſoxs, or miſfrifion, of con= 
 cealments of Treaſons, ,not for Felonies) or petit Trea- 
ſons : Which copſideration muſt neceflarily induce us;for: 
the common good ,. to give it: the. largeft, fullett; and 
moſt equitable conlir»Rion that may be, 'Thusthe Jud- 
oes in former times have always interpreted it, as ap-- 
pears, 'by Dyer, f. 132, 298. Cookes 7. Rep. iCalvins 
Caſe, f- 23+ 4. his firſt Intiicut, on Littleton, f. 26. his 3 
Inktir, p. 24+ and ip-Orowrkes caſe; wherein the Judves 
reſolved. 1, Thar the Statute of x Altar, Sel. 1. re- 
pealing all rormer Treaſons , but thoie within 25 E. 3. 
and of 1 & 2 Phil. and Mar. c. 10. enaQtivg, That all Try- 
als hereafter to be had for any Treaſon, ſhall be bad and #- 
' ſedonhy according to the ane conrſe of the Common: law of this 
Realm, and nut otherwiſe : exend not tothe taking - way of fo- 
rein Treaſons or their tryals by this Law; And in Oromks 
caſe, they extended it by equity , beyond-, and in lome 
ſort againſt the letter ofthe Law ir ſelf; for be ftarding 
mute, and refuſing his Tryal, was thereupon condemned and 
executed. for a Treaſon committed by him in Ireland; though 
the words of: the Stature} are, The Treaſen ſhall be en» 
quired of, heard and determined before the Juſtices of the | 

| | - | Kings | 


: Kings Bench by goo 


- whether 1riſþ or Scots, from any tryal. by their Peer 


, a k a © x - Lak - , 0 " *» " E. «1 R p_ hed I ? 7 : Y 4 " 2 ” as , F . - 

aria ae Eo IRIS nh, oO I , I ig S{s ION 

k —- s «1 . f > ; 3's Ye "Ba ry . $ p__ <4 8 

7 7 a ww - 2 Ft A 3? 4 L 5 64 "WP — >] ® | 
i4 - Ye % 


we Hil. 20 Car. Banc. Repis, Oe. ; : 5, 3 
0d and lawfull men of the ſame Shire, 
Where the Jaid Bench jhall ſit; and the AQ ſpeaks nothing 
ar all of ftanding mute. But this being a publique Law 
for the Common good, to bring Traytors only co their ; 
Tryal and juſt puniſhment, his refuſal co pur himſelf opon : 
his Tryal , was adjudged to be a determinarion and cons 
viRion of his Treaſons within the AQ, elſe any Traytor 
by Randing mute might evade and  fruttrate this good - 
Law. If then this Statute may thus be contirned by e- : 
quiry and dilated beyond the words to one who ſtands 
mi.te, for a. Treaſon done in Jreland : much more may 
ic be extended to a treaſon by an /rih-Peer, who 
is fally within the words and intent of it , as I have al- 
ready manifctted: And it would be a mott pernicious 
oloſs which ſhould either elude or nullifie this benefi» 
clal publique Law. eiang 

Tly. Ir isclearly.reſolved in and by our Parliaments, 
13 E. 1. Proem, 13 E. 1. of Statute Merchants,21 EK. 3, 
rot. par}. n. 67. in the Statute of 5 H, 5.ch. 6.,& in.divers iH. 73,C 
of-out* Law-books, That As of Parliamems made mm, © - 
England , wherein Ireland #s ether ſpecially named or gene- vins caſe,f.16, 
rally and neceſſarily included , do bind thoſe in Ireland both 77 23- Cooks 
Commoners or Peers alike, This therefore being ſuch a," I 
Law, extending and binding thoſe in Ireland 'as hath been jo, As 
reſolved in the forceited Caſes, it muſt certainly bind men at Law 
both the Peers and Commons of reland to a Tryal ar at Straffords 
this Bar for Treaſons done in [r<{and, when the King Ons Po 

. . | . I, 63, 

and Kin2dom deem it neceilary or expedient to try them 
here in England, TR | 

ly. The Proviſo in this AR for tryal of Treaſfons 
done our of this Realm. by Peers within the ſamegex- 
rends only in poſitive terms. to Peers of this Reaimy of 
England , becauſe they only are Peers within Eng/a1h, . 
and ſo only cryable by their Peers, for forein Treafons 
within the ſame pnot to Peers of Ireland who are no 


"Peers at all, nor rryab'e by their Peers within this 


Realm of England, Therefore this Proviſo exrendingonly 
ro Peersof this Rea'm , excludes all other {orein Peers 
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in Erglavd for Treatons acted our of it, 7 
gly. There is very great reaſon why Natural Triſh 
Peers and Barons ſhould be within the compaſs of this 
Law as well as Commoners, and rather they than avy. 
* Mar, Parts 9647 forein Peers, becauie as our* Hiltorians, the Iriſh 
An. 1230. Mr, Amalsy Statutes and our Records do teltifie, ever ſince 
CambdeosIrc- their conquelt by K. Henry the 24d. and ſubmiſsion to the 
land p. 174 Kings of England , they have frequently (almoſt every year) 
y8b. d -» moſt Kings Reigns brokgn footh into private, petit, or gene» 


| Ireland in 741 Rebellions ard Inſurreitions againft the Engliſh (as L 
Mc, Camb, could inſtance in ſundry particulars ) in which Rebelli- 
Britan, p. 


ons I commonly find-a Magwire, a Maos-Aahon, and 
I 54, 156-157» Ozeal, in the var, as Ring-leaders of all the reft , asthey 
x 582159, 160 in this latt Rebellj in moſt of the nativ 
162, 163,164, VETE 18 NS 1alt Rebelion » wherein molt of the native 
165, 166,167, 1riſh Peers and greateſt ſepts haye been deeply engaged 
168,869, 179 as principal Conſpiratours. Among other Rebellions L 
cur ga find 10 Story, and (which is more anthentick). in the 
rot, parl.n, - expreſs Stature made in the Parliament at Dnblin in [re- 
5, 6.6E. 3,n.{and, anno 28 H,$.c.1, (but7 years before this Law;) 
11,6E.3.Parl. That Gerald Fitz, Gerald Earl of Ky\dare, the Earlof De(- 
2+ 0. 3.7 R.z, mond, with civers other of the Triſh Peers and Gentry con- 
47 4 13 Ry 2. (þiring together,to extirpate the Engliſh, and deprive the Ki 
See p. £, of bis Soveraignty in Ireland , did fend to the French 
King, the Emperour and Biſhop: of Rome , for ayd and 
afciſhence for taking the ſame Laid out of the Kings and 
Engliſh poſſeſsions ; and thereupon with Banners diſplayed 
and great forces trajtorou'ly ivvaded the Kings dominions 
there, beſtegedithe City and (aſtle of Dublin , murdered the 
Kings good Subjeits , who withſtood them, and reſiſted the 
Kungs forces ſent from hence, &c, for which they were all 
by this At attainted of High Treafon. The like general 
" Rebellions have there broke forth ſundry times both be- 
. fore and fince thatAQ; bur none fo generally,dangerouſly, 
 bloodily,-as this for which the Priſoner at the Bar ſands - 
'endifted, The Treaſons therefore in Irelavd being com- 
put ſo frequent, io general, (wherein moſt of the na- 
tive /riſh-Peers , and ſome of the Ergliſh extraQion tos). 
were uſually chief Actors ; there was very great reaſon, 
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policie and jultice too » why ſuch a Lay as this ſhould be - — 


| made, to reach to Irelard, and why in ſuch cafes as thele, 


(Rebellions there being ſo univerſal, and moſt of the [- 
riſþ Nobility, Conſpiratours, and parties in them) chat 
theſe Peers and the chieteft Conſpiratours when fur- 
prized, ſhould. be preſently ſent, over from thence into 


England and tryed there for their Weaſons, 


' 1. To ſecure theirperſons from eſcapes and reſcues, 

which might be there more eaſily procured, eſpecially 

when and where the {r/þ Rebells are Maſters of the 

Field, as the Scatute of 17 H.7. in Ireland. c.14. reſolves. 0 y 
21y. To avoid a * fayler of Juſtice there , when by ®2 ® ich 

reaſon of the many riſþ Peers there ouc in aRual Rebel- irs of Er- 


lion, or by means of alliance of moſt other Peers tO ror lic in the 


them, or' of the flight of other thence, or the employ- Kings Bench 


; n | 1- in England, 
ment of chem in ſervice, or places of truſt, or by rea” ee? 


ſon of the interpolition. of the Rebels forces betWEED ,,ncous jud 


them and the place of their Tryal chere, a comperenk ments in the 

number 'of indifferent Triſh Peers for a ſpeedy Tryal Courts and 

cannot be aſſembled with ſafery or conveniency in {re- ® 546 

land to try a Rebellious Traytor by his Peers there; Cogks 4 Inſt, 

which obvious defc&s are all ſupplyed by this AR, Pp; 352. Mr. 
3ly. To prevent all partialicy and injuſtice in ſuch Sc, Johns Ar- 

Caſes, which might happen in Tryals by Peers in /r«laza cara pe 

either by conſanguinity or-alliance of the Peer ro be {8 _ 

tryed, to the 1ri5sh Peers who are to try him, or by =" Po 99s 

confederacy of the Tryers in. the ſame Treaſon with the 

party tryed; or through fear of miſchief or revenge upon 

the Tryers, Jury, Witneſſes, Judges, by the tryed Re- 

bels Friends, Kindred and Confederates, in caſe he 

ſhould be condemned by chem and executed (none being 

ſo vindi&ive and bloody in this kind as the /riſh) Upon 

all which weighty reaſons, there was ſpecial cauſe, why 

borh in juſtice , policy, and prudence, all /ri-hPeers, 

who by publick Rebellion commit High Treaſon'itn [re- 

land, (hould be ſent over and tryed here by ordinarie Ju- 

Ties, to prevent the forenamed miſchiefs and fayler- of 

Juſtice, and bring them - condign puniſhment, Now 

| | 2 | in 
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 inihis caſe here in, judgement at.the Bar; all theſe recited- 


reaſons bold. For firlt, moſt of the 1risþ.Peers were in 
2&ual Rebellion when the Priſoner was ſent over: 
molt ofthe Exglizhand Proteſtant 1rish Peers there, ei- 
murthered or forced to flye thence, or ſo difperied and 
imployed, that they could not. aſſemble a competent 
number of indifferent@ÞPeers to. any place with copvg- 
miency to try him in Ireland. 21ly. The enemies apd 1risþ 
Rebels were then Maſters of the field in moſt places, the 
Priſoner in danger to be reſcued by force from them , 
or by treachery likely for to eſcape our of their hands ; 


- and thetimes {o troubleſome , as would admit no lea- 


ſure for ſuch a Tryal. . 3ly, Moſt ofthe rich were ally6d 
to HMagwire, or ingaged with himin the ſelf-ſame Trea- 
fon and Rebellion; and ſo neither in Law , Juſtice, or 
Prudence fit or indifferent perſons to paſs vpon his Tryal 
in this Caſe of moſt pablick concernment. 4ly. The 
Judges, Witneſſes and Peers chat ſhou}d try him there, 
would .have been in extreme perill of their J11yes, and of 
exemplary publick revenges from their Confederaie- 
Rebels, who threatned revenge, as appears by LMac- 
Mahons Speech ( Magwires Confederate) tothe Juſtices 
upon his Art examination ; 1 am now( {aid he ) im your 
hands,. and you may do with me what you pieaſe : But J am 
fare within few dates I<all be revenged > ind by jke 
words ot revepge uied by Owen Oneile 1n Fianders fo loon 
as he heard Magwire was apprehended. 5ly. If he ſhould 
pow be ſent back from hence 1nto /reland to be tryed, 
the Rebels and his party are there lo predominant , thar 
ſcarce any Wiimeſſes, nor Peers, nor Judges cither 
would.or-durlt there to appeaT openlie acainſt him; or elſe 
ſuch means would be made to delay or delude his Tryat 
and Execution, that by ſome device or other,there would 
queſtionle(s be a fayler of Juflice againlt him. There- 
tore for all cheſe weighty reaſonshe may and oubgt by all 
rules of Policy , Equity, and Juſtice to' be arraign- 
ed. and tryed only at this Bar by vertue of this Act, 


which fo clearly extends unio him; That ſo the gy” 
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______ Hil. 20 Car. Banc. Regis, O's. ©  "2E=. 7. 
of '* above one hundred and fifty thouſand innocent Proteſtants * Dr, Jones = | 
Shed in Ireland in leſs than four months Space by means wer printed - 
this Rybellicn, which cryes loud to Heaven and Earth for OR = 
revenge againſt this great Contriver and Arch-promo: the Iriſh Ree 
of ic may not. go. ut; revenoed infa way of publick Ju- bellion, 
ſtice to. our eternal infamie. 1 have quite done with 
the ſecond and main Qucition, and proved an 1rish 
. Peer to be within the Statute, as well as an /ri5þ Com- 
moner. | | 
I ſhall now proceed to the laſt point, arifing from the Queſt, 34d. 

manner of this Plea, that he may be tryed by his Peers, | 
| not expreſsing where or how , and intimating that he ' 
would be o rryed hete in England. It is brief.y this. 
eAamitting an Iriſh Peer to be ryable in England for 4 
Treaſon committed by him in Ireland > whdier this doth 
ot mevitably out him of his Tryal by Iriſh Peers, and (ub) 
him him toaTryal at this Bar by an ordinary Jury, as well 
as an Iriſh Commoner? eAnd I conceive without any 
ſcruple,affirmatively; that it doth » for theſe undenyable Rea* 

01S, : | 
f 1. Becauſe [ri4h Peers are Peers only in /reland, 
not in, England, and ceaſe tobe ſuch in judgement of 
Liw fo ſoonas ever they arte in Evgland, both perſo- 
rally inthemſelves and relatively to-others , being here 
in judgment but mere E{qzuires,. not Lords, andare to be 
ſued as {uch , not as Lords or Peers, even as Peers0f Sco « 
Land, France, or Spain are, as is relolved and. adjudged 11 
E. 3. Fitzh, Brief 473.8. R, 2. Proceſs, Fitzh. 224. 29 
E. 4.6. Brook, Nofme de dignity, 49- 44, kg & 29 Eliz. 
Dyer 360.6, Cooks 7 Rep. f. 15, 16. Calums caſe, ('s. 9 
Rep. f. 1T7. the Lord Sanchers (aſe in points and { col 
3 ſuſtit, p. 39, The Priſoner then. being. no. Peer in 
England, it is impoſkible that he ſhould be tryed ip Eng- 
land by his Peers. HE * 

21ly-Becauſe no ſuch way of Tryal was ever yet heard,of 
in any age, of any /r:sþ or other forein Peer» tryed here 
in. Evgland, either by Englich Peers, or by his 4{rish.or 
forein Peers;Therfore {uch aTrial ſhall not nor canbe had 
or admitted nows,£ (© F3 "= + 0 
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The Cafe of the Lord Magwire ; 


zly. Becauſe neither che Kings Bencb, nor the Come 
miſsioners before whom the Statute limits theſe foreim. 
'Treaſons to be tryed, nor yet the High Steward of Eng- 
land , (if any ſuch ſhould be created) have any power or 
juriſdiion ro ſummon a Jury of Peers out of reland to 
appear before them here in £»gland upon ſuch a Tryal as 
; this - neither are the Peers of Zrelard bound by any Law 
co avpear or attend as Peers on any ſuch ſervice or tryal 
here,beivg Peers8 bound to ſervice as Peers(which their 
Patents expreſs)only in Ireland, and no Peers here. There- 
fore a Tryal by his 7riſþ Peers here in E-gland is an im- 
poſſibility, as well as illeeality, | | 
4ly.. Admit a Jury of Peers might be ſummoned and -. 
ſent from thence, yet it would be a great delay of Ju- 
Rice, it re&ring a long time to procure a full appea- 
rance of Peers thence: yea, a betraying of re/and tothe 
Rebels ar this inſtant, roſend for ſo many Proteſtant 1n- 
different Peers now from thence as might ſerre to try 
him here. Moreover, it would bean infinite expence, 
charge, crouble, beſides the danger by Sea, to ſummon a 
Jury of Peers from thence ; and if they failed co appear 
in E»glavd upon ſummons, as is probable they would, 
and lawfully might- they being not bound to it by any 
Law and ſo no fifie certain to be ſer npon them for not. 
appearing, nor legal means of coercion tocompell them 
ro come over upon ſuch a Tryal, there ſhould be a fayler 
of Juſtice for want of ſuch a Peerage ; And therefore no 
ſuch Tryal may or can be expeRed , which would delude 
and nul this Law. | DT Fn 
"Sly. This Statute dire&s the Tryal of forein Treaſons 
In expreſs terms; to be before the Judges in the Kings Bench, 
or the Commiſsioners appointed by the King in any {onnty of | 
tbis Realm, Now no Tryal by Expliſh or 1riſhPeers was 
ever heard of either inthe Kings Bench, or before ſuch 
Commiſsiozers , But-it alwaies hath been, and onchc 
To be either inthe houſe of Peers in Parliament ; or before 
the Lord High Steward of England , as all former Pre- 
tidents accord , awd Is (E, 3.6.2,1 H,qeI, 10 £,44 6, 
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Hill, 2.1 Car, Banc. Regis. 


b.13 Hs Gol 2+Brook, Treaſom12913 3.Cooks 3 Inſtitntes,c,1 Ae 
2:p:28,29,30.4 £.3eroteParlw.1.50 E,z.rot Part, n21t 31, 
34. 7 R, 26 *'#eT5 o'0 24.1 OR, 2.2.00 L8, L I, 2,207.14 


R 52114142 L KR, 2.% L[20fo 17.0 Placita ( orone Coram dom, 
Rege in Parl. 1. 2,020.1 H<4.Plac.Corone in Parln. 1.,to0 1le 
Walſingham Hiſt, Ang. p. 402+ 2 H. 4. #1. 30s Is 5 H. 
. rot. Parl, y, 12, reſolve, Therefore ro Trya) can be 
in this caſe by Peers either inthis Court, or before Com- 
miſs1oners.by vertue of this A or any- other Law. _ 
6ly.. This.Statute is introduRiye ofa new way of trying 

forein Treaſons , done out of this Realm by a Jury wich= 


_ England, which by the rules of the Common-law could 


neicher inquire nor take notice of any Tcealons or mat- 


ters commitred,perpetrated,or acted beyond the Seas, as 


is evident by the Prologue of this AR,. the Statutes of 26 


H. 8,C, 13. 5 Ee. 6.c. I1,. M.2&3 E.1. CoramRege 


Rot. 56- Hereford. M.2 E. 2. Fitzh.. Obligation I5. 8 
Urlagary 18, Tr. 1$ E. 2. Fitzh. Teſtament 6..6 E. 3«f, 
17, 18, 27 Al. 43.41 E.3. 19. 48-E. 3. 24 3- 20H. 6, 
28, 44. 15 E. 4+ 145 15. 20 Ee 4 Perkins, {eRt. 121, 494e 
737. Cook 4 Inftit, c. 17. 1 Inſt. fe. 74, Stamford 1. 2. 
C. 14+ Cook 2 Rep. 494. Long & Pecocks cale» 5 Rep. 


f. 107. 4.3 Inſtit.f. 48, 49, Wheretpon. it alterivg-the _ 


Common law in this particular, it ezts all former doubts:8 
moſt punRually preſcribes all the particulars and appur- 
renances belonging to the Tryal of them from which 
there neither may nor can be any variation by Law. 

Firſt, it appoints the place where they ſhall be tryed. 

Þ. In general, within this Realm of England, 

21y. In particular, either in the Kings Bench wherever it 
fits, or in_ ſuch County as the King.by his Commiſsions ſhall 
aſsign,. 21y,The Judges before whom the Tryal ſhall be are 


_ thus particularly deſcribed, The Juſtices of the Kings 


Bench, or ſuch Commiſzioners as the King ſhall appoint-under 
the preat Seal. RTE 

3ly. The Jury-men by whom they ſhall be red are 
thus defined in Terminis inthe At, By good and lawfull 


 we#{ nor Peers or Commons. of Ireland) of the. lame 
: Shire, 
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"The Cuſeof the Lod Magwire 


ſhall be in the Kings Bench; And # 


| Fm = 


Shire where the. ſaid Bench of the TE 


before { ommiſctoners 


© .aſvigned by the King wn any ſhire! of the Realm, then by the © 
| good and lawfull men of the (ame ſhire where the Commiſcio- 


* See Dyerf.ced and committed within the ſame * ſhire wherethe 


wers fit, which is doubled (iixe Pharohs dreams) to make 
It more certain : and hkewiſe preciſely erated by the 
Statutes of 26 H.8,c.13.& 5, & 6E.6+C. IL, inpur- 


| ſnance ofthis AR; 


4ly.The manner how the Tryal.ſhall be is thns punual - 
ly ſpecified. Jn (ſuch manner and fozm to all intents and 
parpoles 4s *} [ci Treaſons, &;, haa been done , of wh 
all be 


31. 232 298» (0 iyquired', heard aud determined, as is aforeſaid ; which 


.. 360, Cooks 7. 
'. ep. f, 23.10. 


| Rep, f, 65. 


be by good and lawfull men of the ll ame Snire wherethe Kings | 
\ Bench (hall fit in ſuch manner andform, WKoall intents 


- PE$) 


laſt words ( with the y:ry like inthe Sratures of 26 H, 
8. Cc. 13-& FE, 6.7. 11. extending to our caſe ) put an 
end tothe point in 'Queltion2; For it the Lord Magwire 
now at the Bar had committed the Treaſons for waich he 
is now endicted in weſtminFer , there 1s no doubt nor 


. &rople of ic , but he ſhould have been cryed by a Jury of 


<Midal:ſex notwithltanding his Peerage 1n Irela:d, and 


age, as is reſolved expreſlie in Calv1ms caſe, C.7 Rep. 
f-15,16.and in the LordSanchiars Cale.(voks 9 Repef.i 17. 


' he could neither have pleaded nor demanded his Peer- 


who was tryed condemned by an ordinary Jury, tor ſub- 


Ofning Carliel to murther Turner with apiftoll in England , 
though a Peer of Srorland,”becaute he was here no Peer; 


' andthe forecited Books are expreſs , that the ſame Law holds 


in caſe of a Peer of Ireland. Since then this Law ex- 
pteſli: enaQts, That the Tryal of all foriin Treaſons ſhall 


and purpoſes, as if the ſame Treaſons »a4 bcc» com- 
mites herein Middiclcx where rhe K-ngs bench ſus, There 


neither may nor can be any other form of tryal forthe Pri- 


loner , nor in apy other place, nor betore any other Jud- 
Strvy any ocher Jury , bur, ſuch as this Statnce harh 
punavalhie defined ; and char 18by a Jnrie of Middle- 


ſex-, To all intents and purpoſes as if the Treafons | 


jor 


| 


TW "7 - i OO” G6 


I” - 


"I « a #4. ”"Y , o. : 
IP 4; A OW OS, 8: NT TT 
X; . + MA 4 ny $543 "; "i 
We Wh ONES" 
KOT WISE nM = _ 


ve 


» 4 ; x BE. - \ os koi SID IP KI, FREY y 8p 7 
; es EDT" AGES 9, Be TORT. Te ES ES FX Words 
7 Pol IH or Bs A I Ae - TS "oS & 38 0,5 THR $<L bo 
$f £otY; Fe c- - 4 \ Py *; 
may 4 b 
0 ot 


a ren WOIES, 27%. wooy lp, Nt i a rs, Lent Sn, 2s 
Kc at hy ein Fe RT's f IS © FR 
'* = 4 Zh wh K Y YE, _—_ v 

. ACRES 8 . _— 
4 4 -_- k I. % 
' Hill. 20 Car. Banc, Regis, 
Y Car, » Regt) 
— : 


| for which the Priſoner ſtands . mditted had been plorred 
| | and executed in fgddteſer. Therefore to admit him to- 

a Tryal by 1þ Peers, and notby good and lawfull men 

of Middleſex ; 'or_to ſend the Priſoner back to [reland 

there to be tryed by his Peers, ig to run quite.counter 

and pointblanck againſt this unanſwerable clauſe of the 

Statute , That he ſhall be tryed by good and lawfull men of 

the ſame Shire where the Kings Bench ſits, to all iments and 

pu” poſes as if the Treaſons had beenthere committed, And 

had they been there commitced aRuallie, as they are le- 

oallic by the expres purview of this Law, ic could never 

ſo much as be {crupled and made a quere; whether he 

ſhould be tryed by his /riſþ Peers here? or ſent over to be 

tryed in Treland for Treaſons ated there, atrer an Endi&- 

ment for them here found againſt him ? Inone words 

Statutes which preſcribe new forms of Trial in fach a 

particular way as this AR doth, are like Letters of At- 

torny,or Licenles of Alienation , * they muFt be moſt ftritth Few 7.7 Br 

urſurd, and not varied from iy the leaſt punttilio; as was oem ks 

reſolved by all the Judges of Ezyland, Hill. 21 Jac. inAlienation, © 
the caſe of Penal laws, Co.7 Rep. f.36, 37. Therefore 23 & 30, 


= 
A F 
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no other form of Trial onght to be admitted in this Caſe 
than whatthe Statute preſcribes, and that is onlie by 
good and lawfull men of Middleſex y not by IriſhPeers. 

71y. The Proyiſo in this AR puts a period to this 
Caſe, 

Provided always, that if any the Peers of this Realm Shall 
happen to be enditted of any fuch Treaſons or other offences a- 
foreſaid, by authority of this «At, that then, after ſuch\ Eu- 
diftment , they Shall have their Tryal by their Peers, in ſuch 


like manner as hath been heretofore accaſtomed, 


From whence I ſhall obſerve thele five parriculare. 
Firk, that Treaſons committed by Exglich Peers info- 
rein parts, are tryable here in England, within the verie 


bodie and purview of this Law. Therefore by the felf- 


ſame reaſon, Jaw , and juſtice, Treaſonscommirred our 
of this Realm in 1re#lazd even by [rich Peers, are triabie 
in England by this AQ, elſe 1rt5h Pers ſhould be quite 
| eT E- | / Our 
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The Caſe of the Lord Magwire, ah 


$49, $41, 


our of this At, and in better condicion than Engliſh or 


any 7riſh Commoners , who are clearly adjudged with- 


IN It. ; | 
21y. That Tryal by Peers, is ſaved by tbis Proviſoon- 


and body of this A& is expreſly filed this Realm of Eng- 
/and, Bur the Peers of relaxd are no * Peers at all of this 
Realm of Ergland, as is reſolved 1n 11 Ed. 3. Brief 473. 
20 E, 4. 4. Co. 7 Rep. f. 15,16.@ 9Rep.Lord Sanchars 
caſes fo 117, Co. 3 Inſtit.p. 30. and Dyer f. 360. b, There- 
fore no wales Within the contpaſs, words, or reaſon of 
this Proviſo , bur clearly ſecluded out of 1c, and fo not 
tryable by their Peers. And this Statute preſcribing a 


"new Way of trial for forein Treaſons, not triable here by 


Peers before, had excluded all Engliſh Peers fromurial 
by their Peers, by the bodie of the Law,as tome conceice, 
had it not been ſaved co them by this {pecial Proviſo : 
Therefore certainlie /risþ Peers who are nor provided 
for at all » and no Peers in Erpland, mult neceilarilie be 
excluded from their Peerage by it upon their trial here. 
3ly- The reaſon why this Law doth fave the tryal by. 
Peers to Peers ofthisRealm onlie and ro noothers{which 
as ſome conceived was not ſaved to them in cales of fo- 
rein Treaſons by the Statuceof 26 H.8. c. 13.as appears 
by the Lord Grayes caſe hereafter cited © makes an end 
of the Caſe in Queſtion, becauſe Peers of the Realmof 


England are Peers in everic (hire and Counttie of England, 


Therefore by the great Charter of Exglazd, and all other 
A Rs confirming icand theCommon jaw it lelf,they ought 


to be tried onlie by their Peers within all Counties and 


Places of the Realm of England: Burt Iriſh, Scoatiſh, and for 
rein Peers are no Peers in avy Coumie ot Ergland,as the 
forecited Books telolve. Now this Statnte enaQting, 
all forein Treaſons to be tr1able not in /reland or any 0- 
ther his Majelties Dominion*but in England only; it was 
neceſſarie and convenient by rhis {pecial Provifo to fave 


" Cap. 29. Sethe Trial by Peers to all Expliſh Peers to be tryed for 


Cooks 2 inſt 


P+ 48, 49+ 


forein treaſons only in England, according to * Magna 
| Charta 


+ Seljens _ to the Peers of this Realm, which both 1n the Prologue 


of Hon.p.837s 
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Hil, 20 Car. Banc. Regis, Ofc. 27 
Charta and the Common law, being their birthrighr , be- 
cauſe they are aQual Peers inall places of England, and 
may have Ezgliſh Peers enough at hand to trie them with- 
out delay upon all occafions. Bur 1riſhand other Peers 
being no Peers ar all in Evglard y and it being a thing 
improper to trie them by Ezg/iſÞ Peers. being no real 
Peers tothem, and a thing impoſsible:to trythem here 
by 1riſh or any other fotein Peers, for the reaſonsformer- 
lie alleged, and this Statute confining the trials within 
it only to Ergland; it had been a dire contradigion 
and abſurditie to provide) that thefe forein Peers ſhould 
be cried here by their forein Peers for Treaſons, and not 
by an ordinarie Jury, becauſe rhey are neither Peers 
themſelves in England, nor others who ſhould come hi- 
ther from Jreland or other forein parts , who loſe their 
forein Peerage) as ſoon as they ſet foot on Engliſh ground, 
with relation unio England, where iheir Peerage pre- 
ſentlie ceaſeth. = 210 

qgly, The Statute is , That the trial for ſuch Treaſons, &c. 
ſhall bein ſuch manner and form to all intents and purpoſes as 
if they had been commited in England, Now if Englifh 
Peers commit Tteafon in Evgland, they ſhall by the Sta- 
te of Magna Charta, cap. 29, { yea by King Johns 
Charter, and by the Common law long before, as Sir £d-. 
murd Cook proves in his Commentary upon it; and T, 
have at large demonſtrated in my * Plea for the Lords and Page 202 to 
Houſe of Peers ) be tried onlie by their Peers, and not by **7? 
any ordinarie Jurie, by Engliſh but not 1rish Peers, as I 
have formerite proved. Theretore the ground of ſaving 
trial by Peers, to, Peers of Enpland by this At ts8,7an 
unanſwerable argument to denie ſuch a trial here to 
any Peers of {reland by 1ri5h or Englith Peers. : 

ly. The Jaſt words of this Proviſo determine the 
caſe 1n queſtion without more diſpute ; Provided als 
waies, that if any Peers of this Realm happen to be indifted 
of any ſuch Treaſous aforeſaid by authority of this Att they 
Shall have ſuch trial by their Peers, in ſuch like manner as 
hath bean heretofoze accuſtomed, It being alwaies the 
G 2 Cultome 
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+ See my plea Cuftome of Evgland * fence; CAlagna. Charta, and long be- 
for rhe Lords gps, in caſes of Treaſon ar the, Kings ſute, t© ttie all Eng- 


"bag mig ns lich Peers #n Englandonly by their Peers, and ſuch a privi- 
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203 to 30g, Iege as* Sir Edward Cook holds, they cannot waive if they 1 
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where this is would, as it was adjudged in the Lord Dacres caſe, Paſ. 28 


largely pro- H, 8, and fuce:in the Earl of Caltlehavens eaſe 7' Car. But 
ved, & Þ. 424: on the other fide it is moſtcertain, that ir hath never 
RA accnſtomed heretofore, that {rich or ame other forein 
Peers ſhould be tried for anie Treaſons here commitred 
by Erglish Iriſh, or anie other forein Countrie Pers 
within the Realm of England; Nay, no one Prefident 
of this kind was ever heard of : and ir is an imyoffible 
thing in voint of Law, as I have proved; therefore no 
ſuch trial by avie Peers can be pnce thought of or imaoi- 


ped for the Priſoner or anie other Peer of [reland,, within 


the purview or proviſo of this AR. 
ly. I (hall adde further ex abundart;, to pur thiscaſe 


out of all queſizon that I have made ſome curlorie:- - 


ſearch-into molt of the /rish Annals, H:ftories, Antiqui- 

ties, Statmtes, upon'this occalion and I ſhould have made 

- @ further inquilition had I enjoyed ame vacant hovrsto 
doit) yer I cannot find ſo much as on= Preſident of anie 

Trish Peer tried in Treland for Treaſon, or anie other of- 
fence, by. his Peers, before this Statute of 35 H. 8, and [ 
believe.che Priſoners Councel cannot(as indeed they nei- 

ther did nor could ) produce one example of ſuch a trial 

- _ there, by Peers, before this Law, nor anie AQ of Parlia- 


ment in that Realm before this Statute concerning Treas 


fon, which provides, that. /rish Peers, shall be tried by their 
Peers, there being no ſuch claule or leaſt hint thereof to 
be found inthe Statntes of 18H. 6. c.2, 3, io H.7.c. 


13.13 H. 3.1.28 H.8.c. 1, 2,7. which make ſnndrie 


offences Treaſons, and extend to and mention [rich Ro9vs: 


and Rebels by name > as well as Commons : all and e- 
verie of thele Ats leaving both the 1ris þ Peers and Com- 


_ woners to the felf-ſame rrial bya Jury. And fince this - 


AQ I preſume they cannot produce above one preſident - 


(and thar a verie late. one incaſe of Treaſon:) where an 
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Hill, 20Car, Banc. Regis, @'c. 


I114h Peer was tried by his Peers and it was the caſe 
ff the L. Slave, much about 20 years lince theretried and 
*«=cquirted by his Peers in Jrelavd, as I aminformed: 


betore which-time , #t was then confeſſed by the Fudges there 


they never heardor read of any one ſuch tryal nſed #s \reland; 
an fince it we have heard of-no other trial there 
Peers, to ſecond ir , but onlte of ane Noble Lord (the 
Lord of Yalenie, Vicount Norris) there extrajudiciallie 
condemned by meer Martial-law in a Council of War, e- 
ven in times of peace, by the Earl of Strafford An, dom. 
1-635. but not exccured; nor trie.i by his Peers in a legal 
way : all their Peers formerlie being there either artain= 
ted by Att of Parliament , as 1s evident by the 1rish'Sta- 
tunes of 28 H.8.c.1.3& 4 Ph. & Madololi Elec 1,17 
Eliz.c. 6,7. 27 Eliz.c, 1.28 Eliz. £89 11 Jac c.4.2 H, 
;6. rot, Parl, n, $. or executed by MAAartial-law, as 


foon as apprehended in the Wars, or eiſ: ſlain in aQual 
Rebellion, or pardoned upon their ſubmilslons, withour 


anie trial for their Treaſons by their Peers. 
For Attainders of 1risþ Peers , and other Traitors 
and Rebels by AR of Parliament. in Jreland; 1 find the: 


Erl of Kildare with ot1:Ts 4ttainted-for 4 Treaſon an4 Rex 
bellion ( much like this for which the Priſon-r ſtands 


here indiced ) in a Parliament held at Dublin in Irelaxd, 
28 H. 8.c.1. Since this is 11 £1iz, 6.1, Shan O Neale, 
a bloodie deſperate Rebcl, was atrainted by Parliament 
after his death (being hewn in pieces by the Scors Yand 
the name of Oneyle extinoniſhed , it. being made High 
Treaſon for anie to afume that 'name; And I find a 
Macs Mahon and Magwire forteiting Lands among other 
Rebels in that AR, which lareelie-ſers forth the Queens 
Title to relaxd, 27 Eliz.ca. 1. fames Euſtace ,. Viſcount 
of Baktinglas, was attainted of High Treaſon fora publique 
Rebellion againſt the Queen. 28 Eliz, cap. 9. I find jor 
Brown and near one hundred more 1riſh-men by name ar- 
tainted of High Treaſon by this A& for an open Rebellion, 
Ini1& 121«6.C.4. I find Hugh Earl of Tyrone, Jury 
Earl of Tirconell, Gy 2 Magwire, OD OIOP. 
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The Caſe of the Lod Magwire, 


and above 20 more chief {rish Gentlemen, attainted of High 


Treaſon by this AR, for theiropen Rebellons, Bur fora 
trial of any /riſh Peer for.anie Treaſon in Ireland by hjs © 
Peers, I can meet with no preſident as yet , bur that of 
the Lord Slave onlie, and ſhall be glad to be informed of 
any other, to parallel it. 

Indeed iv the printed Statute of 2 Eliz.c. 1. made in 


Jreland » for reſtoring to the Crown. the antient Furiſdilt ion 


over the State Eccleſtaſtical and Spiritual, and abolishing all 
forein power repugnant to the ſame ; and 1n the Statuce 
of 2 Elizabethe in Ireclauwd cap. 6. intituled, Az. 
AT whereby certain offences are made H'gh Treaſon. 1 
meet With theſe rwo clauſes concerning the trial of 1rish 
Peers for Treaſons onlie wirchin theſe Acts. . © And if ic 
« ſhall happen that anie Peer of this Realm ſhall forrune 
« tobe endiced ofand for anie otence that is mide Pre- 
« -2zunire or Treaſon by this AR, that then the tame Peer 
« or P<ers ſo being indicted) ſhall be put to anſw:r for e- 
<« yerie {ſuch Indiatment betore ſuch Pcers of this Realm 
<©« of Englich biood ( net {r15h mark i ) as by the Lord 
« Deputie, Governor or Governors ofthis Realm ſhall 
& be by Commiſsion appointed under the Broad Seal , 
« and to have his and their trial by his and their Peers; 
«and to receive and have ſuch like judgement upon the 
c« {ame trial ofhis or their Peers or making open con- 
«felsion of the ſame offence or offences, as in other Ca- 
«ſegof Treaſon and Premanire hath been uſed, or 15'1- 
«ſed in other Caſes of High Treaſon and mitipriſton of 
© Treaſon; Which Later clauſes, As in other caſes of 
« Premunireand High Treaſon hath been uſed ; And as 1s 
« uſed in. other caſes of High Treaſon, or milprifion of 
« Treaſon, relate only unto thoſe words ; to receive and 
& have like judgement upon trial; and ſo onlie to the 
6: judgement and ſentence piven in theſe new Treaſons 
& and offences enacted by theſe Aas:not to the manner of 
« trial by Peers, ** which is meerlie a new kind of crial 
never, mentioned in any cther 1riſh Acts belore thele, 
and refrained onlie to.the new Treaſons and Prems-. 

ulres 
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nires ſpeciſted in theſe As, in imitation of the” Evgliſh* x EI, c 1,6 
Statutes made in «he ſelf-ſame Caſes; which provide, ' 


a Tryal by Peers for onr English Peers ; which was never 
heard of in any ARs of Parliamznc in relandtilltheſe, 
and never practiſed that I read of in that Realm, either 
before or-finc's To clear this up more fully, the Sta- 
tace of 11 E.3. c: 4. mikes mention of Prelates, Earls, 
and Barons in Ireland, as well as in Erglard: And the 
Statute of 4 H. 5.c. 6. prohibits, that any one of the Iriſh 
Nation should be choſen to be au eArch- Bichop, Abbot, or 
Prior within Ireland, $ecauſe many of them, againſt a former 
Att there mad: ad been made Archebishops, Brhops, Abbots, 
Priors,wherby they became Peers of the Parliament im the ſame 
Land, and brought with them- Iriſh Servants to the Parlia- 
ments and Counſels there holden, whereby the privitits of the 
Engliſhmen within the [2me Land bave been and ve daily dif- 
coverd within it to. the Itish people Rebels tothe King, to the 
great perill and miſchief of the Kings lawfull liege people in 
the ſame Land, And the Statute of 10 H.7.inlreland c.16. 
ena&s, T hat the Spiritual aud temporal Loras of the Land of 


| Ircland, shall aprear tm every Parliament holden in that 


Land in their Parlfament Robes, /» /ike manrer and 
form as the Lords of the Realm of t,ogiand appear i; the Par- 
laments holden withia the ſaid Realm , under pain of for- 
teiting 100 5s. ro the King * which uſe of Robes they had 
there for penury omitted by the ſpace-of 20 or 24 years. 
Bur there is no mention' of any Tryal by their Peers 
in theſe or any nther Erlich or Trich Statutes ; bur 
thoſe forecited of 2 Eliz. c. 1. % 6. Yea the Statute of 


. 25 H.6.1nlreland ce 28-naRts, For that there is a Law e- 
Ftabliched, that Every L03d that is called a Log of the 


Parliament in all pleas perſoral as w-ll as reat, 1a which 
ametciaments ds lye, shall be amerced 100 8, to the great im= 


poverishment of the ſaid Lords, for as much *s their lmings- 


are diminished aud waſted by war ; That no Lo2v of Pars 
tament +h4// be amerced from thence forward in the ſaid, 
pleas otherwiſe than other perſons, »o:withitanding - any 


Law mud before to the comrary, The amerclamentsthere-- 


fore 
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32 - TheCoſeef the Lori Magwite, © 
-fore of /riſh Lords and Commons being alike by this Laws 
It is very probable their tryals by J urie were both alike) 

- and that rhey, were noc tryed by their Peers, 

Now the Priſoners councel have pleaded in his plea, 
that Magna Charts gives the tryal by Peers in Treland , 
and no other Law butit: and that it was nor ac- 
cepted ,' received, confirmed , and uſed as a Law in 
Treland till the 'Statu:e of 10 H. 7.and the words theres» 
of ( if it be confirmed by that AR) are moſtclear in ir, 
That all Statutes \ate mave, gc. from hencefozth he deen:- 
ed, accepted, uſea, and execured withm rbis Realm of Ireland 
' in all points; And if it were made a Law there by the 
Statute $ E., 4c. 1. ( which I rather helieve ) che words 
of that A& are, That from hencefozth 211 other Srarntes 
aud Aﬀs made by amtkority of Parliame:t in Enoland, be 
ratified, confirmed, and adjudged ty anthority of this Parlia- 
went in their force and ſtrength, from the ſixth day of 
March. So as Magna Charta was not a gencral Law in 
force , ule, acceptance , Or execution in /reland, ar leaſt 
amongſt the [risb , till $ E, 4. of 10Þ, 7.as is evidenc 
by theſe Acts, Becaule I would leave nothing, concealed 
or unan{wered that might make for the priſoners advan- 
"rage, I muſt: acknowledge, that King Henry the 3d.in 
the firſt year of hisReign ſent aRoll of the libercies which 
his Father King /oþn and he had granted to this Realmof 
England unto 1relaul , out of his ſpecial grace, by unani- 
mous conſent of all his Lieges, and confirmed the ſame 
tro all his Spiritual and Temporal Lords and fairhfull Sub- 
jeas there( for their fidelity to him and his Father ) to 
them and their Heirs for eyer , as . ſignal badee of his 

Cs: favour , by this patent. * Rex , Archiepi(copis, Epiſcopis 
5 07 THe 3. A TATA $64" wi Baronibus, pr Lum et oi Th 
Wl »entibus et omnibus fidelibus ſuis per Þibernfam cott- 
Kitutis, Salurem. Fidelicatem veſtram in Domino chmmen= 
dantes , quam Domino patri noſtro ſemper exhibuiſtis, et 
Nobis eſtis diebus noſtris exhibiti; volumus , qnod in hg + 
num fidelitatis veſtre tam: maclare, tam! n/igniter Libertas 


tibus Regno noſfro Angliz a patre noftro et nobis ag 
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Hibernfz gaudlatis. vos et velirt- imperpetunm + 

Crus i:tintte in Rotulum redattas, decommuneconfilto 

omnian fidelſfum nofſfrozjum vob/s mictim ns, fignatas þ- 

giits Domini Guaionis Apoſtolice ſedis Legats, et Faelifrims Ls; 

noſtri Willielmi Mareſcalli* Reco2is noffrt et Regnf - ming Hen, 

Y : wy cing then a 

noltrf, qi fpgillum nondum babuimur ; eoſdem proceſſu Minor ang 

remporis majozum. confilfo p2op2fo ſigillo firmandas, under bis Re- 

Teſte apud Gloverniam, 3 de Feoruarir; fi: being * crows giment, ; 

ned bur on the 28 of Ottober belore at Glouceſter , where — Paris | 
rp ngy: | Frag x #4 phe it, Angl. p, 

this Patent bears date. LO SD on; + 
Afcer which King Henry having ratified the 'Great ; 

Charter of Liberties in England”, in the 9:h year of his 

reign ( printed 1D all our Statntes Books, 'and in Cooks 

2 lniti-uces) inthe 12 year he commanded ir to be publi- 

ſhed openly in /relazd by his Writ, * « Rex dileRo et fideli « Clauſiy 8, 

« ſno R. Burge, Inltic. ſuo Hibernie, falutem. Mandamus 3. pars x, m.g. 

« pobis firmiter precipientes , quatenns certo die & loco : 

« faciatis venire coram vobis. Archi:piſcopos , Eprſcopos, 

« Abbates, Priores, Comites & Barones, Milutes, er libere 

6 tenentes, & Ballivzs finpulorum Camitatuum . et coram 

« eis publice leoi faciati: Cartam Dom. Regis Johannis 

« patris noltri cui figillum ſuum appenium eit, guam fiert 

c: fecit jurari a Magnatibus Hibernze, de legibus & cone 

« (yetudinibus Arg/ie obſervandis in H.bernia, Etpre- 

« cipiatis Els Cx patte noltra, quod leges 11}as et conſue- 

« rudines in Carta prxdicta contentas de cztero firmi-- 

« ter teneant & obſervent, Hoc 1dem per ſingulos Coe 

« mitatus Hibernie clamari faciatis et teneri Prohibentes 


\ « fixmirer ex parte noſlra, er tuper fori;facturam noſtram, 


® ne quis contra hoc mandatum noſtram vevire pre- . 
& ſumar, co excepto quod non de morte- n:c de catal» 
« }is Hibernenſum occatione nichil ftauarur ex varte noſtra 
« citra quindecem dies a die St. Michaeiis anno 7. #1 2. 
ſuper quo reſpettum de dedrmus HMagnatibus noftris Hi- 
berniz, #/que ad terminum predifium: Tefte meipſo apud 
Weltm. 8 die Maii ann 12. | ES 
' In Cooks 3 Intlic, f, 141+b. 4 Inflit. p. 339. b. 
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34 ' . TheCaſeof the Lord Magwire, - 
| & 10:18 'H, 3. Rot, pat. Me 17-0. 21, - There is men* 
tion made'of (onſnetudines & Leges Regus mſtri Avgliz, 
gas bone memorie Domins Johannis Rex pater noſter BE 
communt omnium de Hibernia conſenſy teneri ſfatait 
in terra flla, Tetic Kege apug Winch. 28 die Octob. 
. Io@e 3%. year of Herry the third, all Laws and Cu- 
+ Ror, Par, 30 {Ms of -Englarvd were eltabliſhed in Ireland by this * Pa- 
H, 3. m. 3. Cent. Onin pro communi utelitate terre Hiherniz, pro uni« 
Sir loho Da-tate terrarum Rex vnl: ot de Communt confillo Reg- 
vis Iriſh Rey: nf proviſ»y» eff. quod omnes Leges et conſuetudines 
- [2ſir, p. Ju# fn regno Angltz tenentur in Hibernia teneantur, et 
350, 1 Inſtir. Fadem terra elſdem legtbus ſubjaceat, et per eaſdem re- 
f. 141,b. Mr. gatur, #47. Johan, Rex cam witimeo eſſet m ki1verrti Natutt 
Sr, Iohns Ar- of grmiter mandavit ; 14co volumes » quod onmia brevia 
EMffords At. 46 communi jrire que currunt in Anglia, fmiliter currant 
rainder, p. #2 Hibernia ſ#6 vovo ſegillo noſtro, &'c., Teſte meipſo apud 
55s Wooditocks 19 die Septemb, - 0 

The Patent of King /oþn which this Patent mentions, 

15 that of Re. Pat, 6 Johan, Regis. m. 6.n. 17. never yer 

printed. Aer, &'c, Juſticrariis, Baronibis, Ailitibas, 

et omnibus fdglibus ſurs Fo. (viatis quod dedimas poreſtatems 

Tuſticrariis noftyis Hiberniz, guod brevia (ua currant per 

rerram noſtram et poteſtatem Hiberniz, ſcilice: Breve de 

ReQo, de feodo aimidie Mi'itis, et infra; et cit terminus 

ae morte aut poſt transfretationem Flenrici patris no$Fri de 

Hibernia i» Avgliam. Er Breve de Nov dilieiſin?, 
— terminus poſt DY1772408 Coronationem noſeram apud 

Cant, Er Breve de Fueitivis-et Nativis et ejus erit 

termixus poſt captionem Dublin. Et Breve de diviſ6s fa- 

clendis iter das villas, exceptis Baronils : Et ideo wobis- 

marndamns et firmiter pracipimus, quod hec ita fieri et firmis 
” Nots fer teneri ” per !otam poteſt atem noſtram Hiberniz faciatis, 
> $2 Teftemeipſo apud Weltm. 2 Novemb. 

In the - 41-year of his Reis, Clanſ. 41 H.3.m. 112 
dorſ, I find this memorable writ , touching the confir- 
mation and Cuſtomes of Exgland {etled in Ireland, by aſ- 
ſent of' the Prelates and great men thereof: Rex 
Theſaurario et Baronibus de Scaccatio Dwbliz ſalutem. 
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Quia de atieniu et voluntace Prelacorum & Magnatum 


terre Hyibernvie dudum fuit proviſumet conceſum, quod 
eiſdem legibus ntereniur interra illa quibus homines reg- 


_ ni noſtci utuncur in regno illo ; -er quod eadem Brevia 


quoad terras & tenementa recuperanda curcerent in ter- 
ra illa, quz carrunt in cegno predicts, ficut noftis ; Er 
dia provifio & corceſsio ommibus retroactis temport- 


bus fueric obtenta' & approbata ; miramur quamplu- 


rimum , quod, ſicut ex infinuatione venerabilis patrisTho- 
me Liſmor, Epiſcopi accepimu*, emanare permibiltis 
ex Cancellaria Edward; filui no{tri in Hibernia,contra con- 
ſue-uiinem oprevram & formam Brevinm in regno no- 
ſro ufirtatam, Breve ſnbicriprum contra prefatum Epiſ- 
copun in hac verba. £. iliufiris Regis Angie primo- 
oenicns Vice. Waterford ſalutem. Precipe Thome Liſmor. 
Epiicopo, quod -jile & fine dilatione reddat Waltere:: 
Epiſcopo Waterfordi Maneria de Archmerdeglan , Kil- 


wordri- 8 Motha cum' pertinentiis, quz clamar ele jus 


Ecclefiz ſux, & in quz 1dem Epiicopus non habet ingrel- 


fam: vifti per iAlanum guondam Liſmor Epiſcopum cut . 


Griffinus, quondam Liſmor. Epiicopus illa demilit, qui 
in 1lla ſe introfic poit mortem Robey:i quondam Liſmor, 
Epiſcopi; qui inde injuſte & (ine judicio difſeſuit - Rober- 
tz quondam Waterford, "Epiicopum, predecefſorem Es» 
piſcopi pott ultimum redicumz &c, Quia vero dium 
Breve tam ditſonum elit, er contra leges & con- 
{uetudines in Regno ns'tro optentas, & formas brevinm 
poftrorum ibidem approbatas preſertim cum Breve 1n- 


- Oreiſus non tranſeart tertiam rerſcnam, nec ratione intru- 


floms 1n terram aliquam pot mortem alicujus competar 
ao alicui de cerca, illa nifi 111i ct1 pzr mortem ulam jus 
d:betur in eadem : Nec enim diciur intrufor , qui.jure 
hereditario, vel ratione Eccleſiz (uz ſuccedit prxdeceſio- 


ri (ui in hiis dequibus idem przdeceſflor fuir ſeificus in. 


Dominico {uo ut de feodo die quo obiits Vobis manda- 
mur,quod 6 dictum Breve a Cancellaria przdicain tor- 


ma przdicta emanaverit , executionem ejuidem Brevis: 


tuperiedeatis; reyocames line dilacione quicquid per 
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36 The Caſe of the Lord Magware, " 
: idem Breve actum tueric xn Curia prefati filli poli: lette 
apud Fynd. 27 die Januar, Eodem modo fcribicur Alano 
la Suche Juftic, Hibernie,% Waleranzo de Welleſly, & ſociis 
ſais Juſticiariis itinererantibus, ut (upra. 
In the 51h year of King Edward 3.rot, Pat. 5 E. 3e par- 
' te T1, memb. 25 It was enatedin a Parliament that year 
in England amongſt other things. Quod una & eadem 
Lex fiat tam Hibervicis quam Anglicis, excepta ſervitnte 


Vicagiorum penes Dominos ſuos, &c, by a Parliament then 
holden in Ireland. _ ht 


Yer notwithſtanding all theſe Patents, Chartery, AQs, 
the benefit of the great Charter, and of the Liberries, 
Laws and Culloms of Eglard, extended not to all /re- 
land, and the Iriſh therein dwelling ; bur only to ſuch 
parts of Ireland as were reduced and divided into Coun- 
ries , and poſeſled by the Engliſh Colonies, and to the 
Engliſh men inhabiting 1n Zreland, and {uch Iriſh within 
the Epglith Pale as lived in due {ubjeRion and obedi- 
ence tO the Kings'ot England, or were ipecially endenized 
by tneir Parents to them , not to the Iriſh Countries and 
Colonies which were not reduced into Counties, and 
under the obedience of the Kings of England, (amount- 
ing to mor? than two third parts of Ireland in extent of 
Ground ) who had no benefir of the Laws or Liberties 
of England; bur by ſpecial Grants and Charters of in- 
denization from the Kings of England, which ſome Seprts 
of rhe Iriſh and others purchaſed from onr Kings; as Sir - 
Joha Davis proves at large in his /riſþ Reports, inthe 
Caſe of Tanziſtry, fol. 37, 38, 39. and the Records there 
cited: To which 1 ſhall add theſe following Records nor 
mentioned by him, fully evidencing this Truth. (lane 
37. H. 3. m.15. Dorf. Rex Juſtic, Hiberniz ſalutem, 
Aonſtravit nobis Mamorth Offerthierim, & Rothericus 
frater ejus, quod Anteceſſores ſui & ipſe, licet Hibernienſes 
fuiſſent, ſemper tamen firmiter furrunt ad fidem & ſervitiam 
noftrum & praedeceſſorum noſtrorum Regum Anelizs ad 
Conqueſtum una cum Anglicis faciendym ſuper Hibernia 
enles, Et ideo vobis mandamns, quod fi itaeſt , (wc nix 
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Hill; 20 Car. Banc, Regis, Of: 


permittas ipſos Marnorth & Rodericum repe/ls .” 1vi- proſe 


ſint terras verdicare' in quibus jus habert,' rent quflibet 


Anglicus. Qu#ia f, ip & Anteceſſores ſus jc fe nabute 
run cum Anglicis:quamvis Hibernienſe $in;uftum eſt, licet 
Hibernienles nt, quod exceptione qua repelluntur Thernen- 
ſes 4 vendicarione terfarum & 'dlits repellantur. Teſte; 
wh | | RE rot | 

' By this Record it' is apparant , "that all Triſhmen bnr 
thoſe whoſe Anceliors joyned- with onr Kings im-the 
corquelt of 1reland, and were loyal Subjects roour Kings, 
had no benefit of the Kings Writs and Laws to claim 
or recover Lanis in Jrelazd,'in 37 H. 3. | 
Hereupon divers- native Iriſh men purchaſed ſevera! 
Parents from our Kings , granted out of ſpecial erace to 
enable themſelves and their Poſterity ro enjoy the bene- 


fit of the Engliſh Laws in /relard, for which [ ſhall cire 


theſe "few enſuing Preſidents inſtead of many of like 


' Nature. ' Pat 17, Johan, Reg, memb. 15. together with 


Pat. 12, E; I. ms. 1T. Pro diverſis in Hibermia \ quodiuti 
poſvint Legibus Angliz in Hibernia. Rex omnibus ballivis 
&. fidelibus ly oe a ad quos, &c. ſalmem, Vo» 
lens Giraldo fil. Johannis Hibernico, gratiam facere ſpe= 
cialem, concedimus pro nobis & Heredibus noftris, quodidem 
Geraldus & libers ſui quos legitime procteauerit,hanc habtant 


libertatem , quod ipſi de catero in Hibernia utanturlegibus 


Anglicanis ; & f#rmiter inhibemus , ne quis cos contra tans 
conceſſiovem noftram vexet in aliquo, vel perturbet, In cajus 


&Cc. T. Rege apud Carnarvan, 30 die Malj, Conſtmiles litere 


babet Margeria de Lefſap, Henricus de Lefſan, Perrus de 
Leſſan, Andreas de Lef'an, Benediaus fil. Johannis, 
Ardmagh, Willielmus Heuke, Hibernici, in cujus, & ce 
Teſte ut {upra. 

Pat. 18. E. TM. 24» Rex omnibss Ballivis & fidelibug 
ſ#is in Hibernia, ad quos, &c. ſalmtem, Uolemes Iſamaiz 


filie Oragilig , & Marilde fl. Oragilis, Hibervicis; gras 


clam facere ſpecialem, concedimus prenobis & beredzbus 
noſtri5,quod eadem Iſamaia & Matilda ad totam witam ſuans 
hanc habeart libertatem, vidclicet, quod ipſe de ceteroin His 

TOE eg H 3 £ bernis 


7 


2  TheCaſeeftbe Lord Magwire , 
= * bernia utantar legibas Anglicanis z. &  firmicer inbe- - 


Demngs. ne quis eas.comra bane conceſſionem wjtram vexet in 
aliquo vel perturbet + 1ncujus, &c,T. Repe apud Welitn, 
1 2 die )ynii» peripſum Regem.., FLIP ; 

Par. tg. E. IT. M.20- Rex omnibus 4d quos, &c. ſalu- 
tew- Scratis quod de gratia noflra ſpeciali, conceſimss 
E. Willielmo filio Carmox, Clerico , quod ipſe & omnes poſterr 
Bs | ſui imperperuum Lene 7 conſuetudine Anglicana utantur 
i fn terra noffra Plibernfx , #4 quod ipſs per alias teges & 

conſueudines , per nos'c miniſtros noſtros quoſcunque de ca 
tero n0y deducantur contra voluntatem ſuam, ſed quod tpi, in 
vita ſua & morte de catero \ibertate gauveant Anglicana, 
Incuſus, 8c. Teſte Rege apnd Atheruige 2 die Jan, | 
The like Parent is granted Mauricio de Bre, Hibernico, 
Pat. 24+ E- 1. M.3. Theſe Records, with Clawſ.2. E. 3. 
2, 17. Rex dileflo & fidels ſuo Johanni Darcy , de Nevi- 
en, Juſticrario (wo Hiberniz ,. ſalutem, Exrarte Guorun- 
dam:haminnm de Hibernia extittr (upplicatum Ut per ftaty- 
tam fnde factendum concedere velimus,quod omneg Þf- 
bernict qut voluerint legibusntantur Anglicanis,fta quod 
neceſſe non habeant ſaper has chartag aliquas a nobſgim- 
petrare, Nos igntar certiorars volentes,/i ſine alieng pre 'waitio 
premiſſis aunuerevaleamus,vob's mandamus. quod yolunta - 
tem magnatum terre filins in pzoximo Parlfamento bi - 
dem tenends,/aper boo cnn: ditigentia perſeritari facians, & 
ae eo quod mueneritis, una cum veitro conſilio & ad viſamento 
nos diſtinlte + aperte cumreeleritate qua poteſtis, certificetis, 
; hoc breve noſtrum nobis-remittentes : which compare) with 
Clanſ.5.E.3.part.1 1M.25. Pro bominibus terre Hiberviz de 
-Lege: ANGLIA UTEND Ain cnftoagiis recuper andis, &c. 
are an unan{werable evidence beyond contradiction, That 
the oreat Charter, Liberties Culioms ani aws of Enp- 
land; granted to thoſe of Ireland by King John, Henry the 
third ;/. £dward.the firſt and third , exrended only ro the 
Awlifh: 'Sobjets ivhabiting /relanay and to ſuch Triſh 
wholived inEngliſh Coumies ip thie3fobjsaionto'the 
Kings-of England, or were” by ſpecial Charters of indeni- 
zation” enabied co enjoy the beneficof them ; who _ | 
1917907 W's | uc 
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Hil. 20 Car. Banc. Regis, @'c. 


bur few in conſideration ot the reſt of the Iriſh Nobulity, | 
Gentry and Commons, retaining their ancient Brejon. 


Laws, and would nor. ſubmit to the Laws of Englard, 


nor Government of our Kings, againit whom they fre-. 


quently rebelled, being repuced rather Enemies than 
Rebels, and uſually fo fiiled in the Statutes of Ireland, nll 
the Starute of 33 H, 8. c.9. as appears by the Statutes 
of 18 H. 6. £3. 25 H.6. 0.45. 28 H.6. Co 1.3 Ee 
4. C. 2. 5 Eeaqe £6, 18 E: 4. C2, 10H,7. £9, 10, 
17,19. 28 H.$, c, 11. & by Sir john Davis Iriſh Reports 
inthe Caſe of Taxiſtry, fol. 39. the common Laws and. 
Statutes of England being not univerſatly received or e- 
abliſhed throughout; the whole Realm of /reland;,. tall 
after the Statutes of 3 and 4 Phil;and fer. c. 3.11 Eliz, 
£9. and King fames his Proclamation in the third yeer 
of his reign : or ar lealtwile till the Statutes of 8 £.4, 
c.l.,or0 H. 7.c, 22, which ettabliſhed all the Statutes 
made in-England concerning or belonging to the good of 
the ſame , only as to the Engliſhry , or Engliſh Paleand 
Conncies , not ro the Iriſhery,as the Statutes of 17 Hi7. 
c, 8, 9,10,1t1,13,17, 19. 35 H.6,c, 3. 5 Ed. 4+ Co 3, 
43s I 3 HH... f« Zo 28H, 8.1 » made 1n Ireland, with 
other Act: reſolve, which the Lord AMagwire confteſſeth. 
in hisPiea, and his Council cannot deny. 'Now the 
Lord Magwrre being none of the Engliſh Pale , or Iriſh: 
Seprs Liege-Subjets to qur Kings, bur of the Iriſh» 
ry, and profeiled Enemies to our Kings, as the Icith 
Annals and Startices inform ns; the Statute of Magna 
Chart, and the Laws, Liberties and Cuſtoms of England; 
oranted rothe Epgliſh and loyal Iriſh SubjeRs in Ireland: 


and to this trial by Pecrs,could not extend to his anceſtors 


rillafcer the Statutes of 8 E.4. orio H.7,&of 35 BH. 
8:6, I. yea after the Statutes of 3 and 4 Ph.and Aa 3. 


and I1 Elizac.9. for reducing the Irittry into Counties, - 
and under 'the Laws and Statutes of England to which” 
they were not formerly ſubje&. ' And. trom theſe Pa=: , 
| ents of Kibg John and Henry the third forecited an T 
the Statutes of 8 E 4. and 10 H,7, till 35 His. chap. 1; - . 


o 
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. Peersin Ireland in any ca 


No one: prefident of = one Iriſh Peers trial by his 
e whatſoever, can be produced. 
Therefore certainly there was no ſuch trial known or in 
uſein Ireland, before 35 H.8. nor any preſident of ic 
fince till one of late 3 and #24 Hirundo nou facit 
Ver. - | ; 
If then the Peers of 1reland before the making of this 
A& of 35 H.8. were never aQually tried by their Peers 


for any treaſop done in Ireland , for onght can be proved, 


and there be no exprels AR for any trial by Peers there, 
for any Treaſon , bur onlythe AQ of 2 Eliz.c. 1.and 6. 


- and that only for ſpecial Treaſons within thoſe Laws, 


which-are none of thoſe for which the Priſoner ſtands 
here indicted ; 1 may ſafely conclude , That this Law of 
35 H.8. never intended to preſerve to Irith: Peers a 
trial by their Peers in Ireland, which kinde of trial was 
never before had, uſed or practiſed in that Realme : and 
therefore the Priſoner ſhall be cried by an ordinaty Jury 
at this Bar, not by his Iriſh Peers ; becauſe, if he were 
in /reland, (tor ought appears yet to me \ he ſhould nor - 
be cried by his Peers there; and in both theſe points; the 
Book in Dyer , ( the only Avthoriry which ſeems to be 
ſtrongeſt againtizis for me)the words whereof are theſe in 
Evglith. The grand (harceller of Ireland moved this qe- 
_ ftion to the Queens conncel » If an Earlor Lordof Ireland, 
who commits Treaſon in Ireland by rebellion, ſhall be ar- 
raigned aid pnt to his trial in England for this offence by the 
Statmtes of 26H, $ec.13. 32H. 8.c.4. 35H.8. 2or 3 
E.6. And it was held by #rey, Dyer and Gerrard Ar- 
torney General, That he could ot. Mark now their rea- 
ſons ; for he carmet have his trial here by his Peers, {which 
is a fall reſolurion in point of my third Qt1eſtion, agre:= 
ing with what I have endeavoured with Arguments to 
> prove » and is an unqueſtionable Truth , which I ſabmir 
' fo:) Then it follows » Nor cas be betried here by any fury 
pg of twelve ; {mark the reaſon, "Nor becauſe he i: a Peer of 
| Frelayd, and therefore ought to b2 tried by his Peers, 


: Yand not by a Jury , for that had be:n fall againſt me, 


and 
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E - Hull, 20 Car; Banc, Regis. = 3%; 
and it. is now che only knot. inqueitiop) but becanſe be 15 | 
not a [ubjett of England', but of Ireland »- andiherefore he 
ſhall be tried here; which reaſon ( extending as well £0 
an Iriſh Commoner as Peer ) hath been fince adjudged 
direRly falſe, abſurd ,' and againii the Law, both in O= 
rourks Caſe, and in Sir Jebn Parrets Caſe, and ſince 1D; 
HMac-mahons Cale : and Sir Ed, Cook informs us in bis In-: 
Ricutes: on Li, fo 2614 tbatrrey bimdelf in Orourks Caſe - 
(where this Opinion ofibis was vouched) did openly dif- 
claim, that ever he delivered any [ueb opinion as this, but 
ever bheld the: conrary- to it ; and ſo it Is a miireport 
in this particular * Afcer which the Book concludes thus, 
And it is ſaid, that the uſage ( 10 wit in relard) to attaint 
a Peer. , Is by Parliamem and not by Peers; which 
comes full in terminis to what 1 Bave-1att 10hiied on, * 
and Iam certain cannot be diſproved Wheretore thig 
authoriry in Dyer, as to all that is truth and Law in ir, 
is, wholly for me inthe reaſon ofthe Law; and again(t 
me only in what hath been ſince adjudged to be no Law, . 
I ſball cloſe up all with a Gronger Caſe and authoritie 
than chis ip queſtion, which will over-rule this caſe,and 
_ that was in* Trinity Term An.33H. 8. in the Kings Bench, *Mr,Sr.lohns | 
Edward Lord Grayimmediatly before having buen Lord argument ar 
Depurie in Jrel/axd, wasendiced, arraigned , and at- 69mg At 
tainted of High Treaſon by an ordinary Jurie in the "Y id re 
Kings Bench in England, for letting divers Rebels out of © 
the Ceſtleof Dublin , and diſcharging Iriſh hoſtages and 
pledges that had been given for the ſecuring the peace of Ire- 
land; and for not puniching one who ſaid, the King was an 
Heretick , whileſt he was Lord Deputy in Ireland : For 
theſe Treaſons (all aged and tommitted in Jreland) 
through an. Exgljþ Peer, he was tried by an ordinary 
Jury. 110 Evglaxd by the Statute of 26 H.8. e, 13.rmifed 
i Irelazd by 28 H:8.c, 7. forecited ; 'which ſeckided 
him from his tryal by Peers, being not ſaved by theſe 
ARs. Therefore a Fortiors ſhall theſe Starntes and this of 
35H 8c. 2.& 5 E.6.cap. 1. made fnce his judgement, 
exclude this 1riſh Lord beins no Exg/isb Peer, from any... 
tryal by his Peers, I Fi- 
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Fivallyz the Prologue of this Statue coupled with the 
body thereof purs a period to this queſtion beyonJ all 
doubt or diſfpuce. For as much as ſome vonbts and que: 
ſons have been moved, that certain kinds o f Treaſons 
&c, commuted out of the Kings MajefFies Realm of Enge 
land ,' cant, nor may by the Common laws of this Realm be 
inquired, heard and d:termined within this bis (aid Rea/m of 
EnelanJ. Por a platn remevp,o2der, 'and declaratforr 
therein to be had and mave, be it <azRc.j, &c. har al 
mauner of Treaſuns , Fc. committed by any ner ſon or per- 
ſons {ont of this Realm of England (hall be from hencefozth 
inquired of, beard, and determined by the Kings lajtices of 
his Benth , &c. by good and lawfull men of the [ame Shire, 
where the [aid Benth ihall it and be kept, in like manner an1 


form to all intents and purpoſes «s if ſuch Treafons had . 


been done within the ſame Shire, where they shall be ſo inqut- 


| redof, heard and determined. The ole icope, end, pur- 


x Here p, 2+ 


poſe tien of the King and Parlramen: in this AR, being 
to take away al doubts and queftious formerly moved in 
point of Law , touching the tryal of treaſons done out of the 
Realm, before th: Kings Juſtices of his Bench and Com- 
miſsioners in England by a /ury, an to make and enalt 4 
plain remedy aud declaration therein jor the future, in manner 


aforeſaid , I humbly ap;rrehend, there con be no doubt xor 
queftion now moved ; whether this Priſoner ought to be. 


tryed' by his Peers in [re/and or England for this his mo t 
horrid Trea'on commited out of the Realm of England, 
fince this Starure ſo c'eirly d=clares andrefoltes the con- 
traty in molt -lainz and poſitive words. The rather, be- 
cauſe rhe Kings Parent creating him Biron of Ineckellin 
under the great Seal of [re/and, mak-ch him only a Peer 
in Ireland. and oives hin oniv a Place and Uoyce as 


*Ror. par. $E, Mong the Peers and Nobles of Jreland, in the Parlia- 
4. in Canc:l. ments of Jreland, noc 1n Engiand , as he ie:sforth in 
Hiberniz;M. j1is own * Plea in preciſe terms ; as the Patent made by 
Seldens ticles Kine Edward the 4th.to Robert Boldcreated him Baron 


of Honor, 


Booke 2. c 6, Of Rathtanth in Ireland, and conſticuted him , #:um Da- 
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minum & Baronem omrium & ſingulorum Parkamentoruns 


& 


., _ eaw$S..'; endit co a. as IX 


—_—_—r OST OO ok 


Hil, 20 Car. Banc. Regis, fc. © 43 © 
& magnorum Concilorum noſtrorum (in terra noſtra Þibers 
nfz tenendorum : habendun, tenendum una:cam ttilo, titulo, 
nomine » houore, loco et ſeſsione. inde jibi et heredibus ſuis 
maſculis imperretuum. And as King Henry 8. made T homas.* Par, 's1 H, 
Viſcount Rochford by the felf-ſame Patent both Earl of 8. pars 2,8 
#/hire;tnfra regnum noftram. Angliz ; and Er! of Or- ,Pecemb. 
-oud in. terra et dominſo noſtro Hibernfz ooly , with 
ſeveral clauſes of inveiiitures ; ſeveral Haberdums, and 
{everal Creation-monies for. cach Title and.Kingdom : 

And as the Patents of all other 1riſb Earls, Fiſcounts, 

Loras , and Barons - im Ireland , create and make them 


WY 


mm _ A 
_ 


Peers only inTreland, not in England as ' learned Mr, * Titles of 
\ Selden jntormis, us, and their very Patents reſolve in term. Honor, Book 


nis, And therefore. quice exclude the Priſoner ang * © © 7* 
all other Peers of /rcland from any tryal by their Peers 
in Ergland, either by the Proviſo cr body of this Statute, 
or their Patents which are point-blanck againſtit, 
| And now, I hope, I have fully made good the 
poinc in queſtion, with all the ſeveral branches of it, 
That this Alt extends to Treaſon commntedin Ireland ; Yea 


te Triſh Peers as well as to Itifh (ommoners, and that there © 


can be wo tryal at all upon it bere of an Triſh Peer by Iriſh 
Peers, nor in any place eile withn England; and that on 
(as the Priſoners caſe 18 )by a Middleſex Jury, Ando 


I have finiſhed my aſſertive part. | 
The ficit and grand obje&ion ir, that which I meer Objett. 1, 
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44 TheCgſe of the Lord Magwire, _ 
| _ *?"T6;whichTſhall oive theſe ſatisfactory Anſwers. 
i eAnſw, © 3» That the Statute of Mage Charts in its eriginal 
creation and confirmation,was madezoranted to the Areh« 
biſhops, -Biſhops, . Abbots, -Prigrs, Earls, Barons, Towns, 
and to all the Free-men of this our Realm of England, ard to 
__ only , to be keyt in our Hingdom of England 'foz ever, 
whence ir is inticuted, The great Chanerof the-Libirties of 
England; as the protoeue of it reſolves. The firft {harter 
thereof is peculiar to the Church of England, viz. That the 
Church of England hall be free avd joy all ber rights 
... , nd liberties mvvlable, We have 4/ſo*grumed to onv Freee 
'.. #1#9 of our Realms of England phony under-ywriften, 
| to have and to bold to them and their Heirs , of ns andonr 
heirs for ever: SOCap. 12. The City-of Londonshall have 
all her old Liberties and Cuſtoms , and all other Cittes,Bo# 
rouehs, Towns "and the Barons of the Cinqueports, and 
all other ports ſhall have all their Liberties and their Cu- 
ſomes, Cap, 3 5+ One meaſure of wine, '&c, hall be throwgh- 
ont our Realm, Ch.3z. All Merchants (if they were not 
openly prohibited before )' ſhall have late and ſure con- 
dud ro depart out of £zg/ard, to come into England, 
X and to tarry in Evglazd, as well by Land as by water, &c. 
In Cap. 23- '* All Weeres ſhall be ucterly put down | 
« berween Thames and Medway, ani throughonr all | 
« Eypland.:and the conclufion; C. 35. corcerns the Realm 
* Here p, 33, © ofEnjland and Englishwen only Neither doit the”Char- _ 
332 34+ ter of King Jobn,nor that of the 11 of H, 3.,wr 18 H,3.m, | , 
: I 7.19.2 1 vor of 30 M.3:nor yetof 23 'E.1.cited in Co.4 In | 
| fitater, p; 349; 4ud35&, and #1 his Infbitier; on Littleton, 
f- 141. eſtabliſh Mag. Char.atleatt rÞ relation toall the 
Native Trish but Engiish atone, it being made particue 
- larly for the 'Realm of Ergland and Enylich-men.: and 
therefore the Priſoner pleads; it was ſetled there only as 
a Law to be received and put in uſe (in- reſpeR of the 
7rich chen living only in the Eng/isþ pale and the Kings 
- Joyal SubjeRAs, not'of any 1r75h enemies in hoſtity) 
by the Statute of 20H, Je. 226 bur nor betore: andlo | , 
' & 4 is F 
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Dy which 1 1s. oy clear; That Hi Vine Henry the & 
cond 8 dayes, (w ho firſt ſubdue i /relend, Anr172.) there 
were no trials in /relazd;, 'ot any' Eneltſh 'or Iriſh Peers 
SubjeRt> ro our Kings, for Treaſon by their Iriſh Peers 
oyvertue of Magna {harea, till-afeer the Sratute of 10 H. 
7. which was ode bu: forty fx yeers before the Stavute 
of 35 H.$.herween which,and this later Law we read not 
of one trial of any Iriſh Peerfor treaſon there by hisPeere, 
nor yet bnce,thar I can find(but only one of lee: by 2'El.c, 
1,6.) till rhis very day- By which it is moſt apparentzthat 
this rrya} by Peers in /rclavd a-privilege ' now- wlitted 
0a) was never aQuatlly claimed or enjoyed by any Peer of 


troland, elyecially by thoſe in antient emnity and rebellion , 
avainſt our Kings, itiled * enemies in the /rish Statures, 
and Engliſh Records before the Starme of 35 H. 8.and fo! 


ir can be no prejndice nor injuſtice at all , nor breacty of 
Magna Chantay © out the Pritoner of tt, 

2ly, Ir: may be queſtioned upon very £00d Reaſorr, 
wherher the Starure of 10 H.7. ch. 22. "Jerk confirm 
this Sratute of Magna Chara in lreland or not > at leatt 
a8 to Iriſh Peers , eſpecially thoſe of che-o]d Triſh Biouwd 
( ro whom it relates'nor, as I have:proved inthe poine et 
trial by Peers,) and chat-upon theſe Grounds. | 

Firſt, becauſe the words.of that Statute are nor,. Thar 
all Laws made in England (hall be confirmed , received 'auid 
excened in Ireland in all pores ; bur, That all a—_—_ 
wade within the Realm of England » concerni 
tothe Commonweal(not Peers ) of the Progr, Sees v4 be 
deemed good and effeaat in fa: received & executetdhin 
this Realm of Ireland. Now. Magna Chart, being no Law 
then late made within this Realms , but made at leaft 271 
years before ir, can hardly [without mueh (training of'the 
words beyond their proper meanins') be brought within 
the compaſs ot this AR, though Sir Ek Fook in his fourth 
Ioſticuces, pap. 351. informs us, That: 81,11 0 Jac. 5} was 
ond by the two chief Juſtices _ chief Baron, that this 


3 word 


Here p. 35 
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. word LATE inthis Aft, hath the ſence of BEFORE » and 
ſhall not be taken in its proper [ence or meaning * (o that the 

A& by thisconſirugion, againſt the ſence of the words) 
extendsto Magna Charta , and toall the AQs of Parlia« 
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ment made in Evg/ard, not only /ate, bur even long be 
fore; yea, many hundred yeers before this A& ; which 
for my part -( under the favour of thoſe Reverend Judges 
who thus interpret it) I hold Rill diſputeable, yea, 
erronious » and no Lay at all, eſpecially for theſe rwo 
Reaſons. 

I. Becauſe if any Law introduced and confirmed 
Magna Charta and the other Laws of Exglandin [relavd, 
It is the Statute of 8 E.4.c. 1. which confirms the Sta- 
tute. made in Erglavd-inthe Patiiament of 6 R, 2. ch. 6. 
concerning Rapes, of which there was ſome doubr made 

whether it exterded to [reland? and then concludes thus : Is 
avoyding of all inconvenience that might happen , becauſe of 
the ambiguity of the ſaid Statute» Be tt enatted, confirmed 
and ratified by authority of the ſaid Parliament, that the ſaid 
Statute be adjudged and approvedin force and ſtrength , and 
may be of force inthis Land, from the 6th day of March laſt 
paſt ; end that from henceforth, the ſaid Att ,, and all other 
Statntes and Ads made by Authority of Parliament within 
the Realm of England, be ratified, confirmed and adjudged 

Aithority of this Parliament in their force and ftrength, 
from the ſaid 6th day of March, So that this Law, if avy 
at all;confirmed Magna Chara, and all the Statutes made 
by Authority of Parliament in Ezglarnd, to be in force and 
uſe in [reland,{yet only as to the Engliſh & Iriſh Subjeas 
under _the Kings obedience, and none elſe, as Thave 
proved,) and this Statute of 16 H. 7. which confirms 
only the Statutes lately made, muſt and doth in truth and 
reaſon relate only to the Laws made in Engl/ard lince that 
Statute of 8 E, 4. c. T. not formerly there confirmed by 

that AQ- ſothatthe Priſcners Plea, That Magna Charts 
was confirmed by 10 H.7. is but a meer miſtake and a- 
void Plea': neither are the Judges here bound to take 
notice of this Iriſh At of 8.4.6. 1, unleſs pleaded by 
| © 1 | the 
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the Priſoner, being vo Law of this Kingdom and not 


binding here. 


2. Bc.cauſe the forementioned Charters of *6 Joh. 1 2.* Here p; 32; 
and 30 H. 3. Oc. confirming the uſe of the Laws of the 33> 34: 


Realm of- England in [reland, did not extend to ſettle 


| Magna (hartathere,(at leaſt wiſe nor as to the benefit of 


che natural Iriſh, bur torhe Engliſh and the Iriſh within 
the Engliſh Pale alcne) as is agreed by Sir E4. Cook, and 
in a manner reſolved by this Act of 10 H. 7. as the wotds 
thereof, From henceforth be deemed good and effelt ual in 
the Law, and over that be uſed, accepted and executed within 
the Landof Ireland, is all pornts, at all times requiſite, irm« 
port. And if choſe Charters extended' not-to Magna 
Charts, which are fullerthen this AQ, Idoubt this Law 
will hardly do it. 

3ly. Admit the Law of 20 H. 7. extends to Magna 
Charta-in ſome particulars thereof formerly uſed in [re- 
lasd, yer it reacheth not ro the trying"of Iriſh Peers 
by their Peers now in queilion, for theſe enſuing Rea- 
fons. = 

I, Becauſe trial of Iriſh Peers, by their Peers in Tre- 
land was never uſed nor heard of, nor is there any one in- 
ſtance to. be found before or ſince Magna Charrs, tilt 
10 H.7. which there letled that great Charter for a 
Law, nor from 1o FH. 7. till 35 He 8. norfince that, but 
of late inonecalc only about twen'y yeers fince, till this 
infant. Now what Littleton notes of the Statute of 


Merton,* Se.108, « That no a&ion can be bronghr up- * See Cook 
« on that Statute for a diſparagerenr', for that ſince rhe ibid, 


&« making of it, it was never ſeen nor heard; that any ſuch 
« Aion (was brought vpon ir againſt the Guardian: and 
« jf any AQion might have been brought upon this mars 
© ter , it will be intended that ſometime 1t would have 


«been put in ure. The like ſhall I ſay concerning Mag- 


4 Charta, and the trial of Iriſh Peers by their Peers in 


| Ireland, That if the tryivg of Iriſh Peers by: their Peers 
' had been the common Lay of 7reland: | or if Magna 


Charta and 10 H, 7, hadeſtabliſhed it there for a Law, ic 
| | would 
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would ſome-time or other have: been. there pur in ure, 
:n41 ſomePeers there would have claimed ' and enjoyed 
this their priviledge in point of Trial - bur fince ic was © 
never yet in uſe there, for ought 1 finde , nor any.one can 
prove , before 35 H. 8, Icannor deem 1t the common 
Law» nor Priviledge of the Peers of Ireland, bur the | e- 
culiar Priviledge of our Engltth Peers, both by che com- 
mon, Statute-Law,and great Charter of Eng/axa,. ard no 
trial of right incident to Iriſh Peers as it 1s to Engliſh, 
Therefore this kinde of Trial neither is confirmed to, nor 
intended to be conferred on 1riſh Peers-by Mage: Charta, 
which is. but a confirmation only of our * common Laws 
of England , and noimroduCctionot any new Law here ; 
and ſo ſhould introduce ao new Law there , but confirm 
the common Laws and Cultomes there formerly ned 
and fo the Tryal by Peers is not there ſetled in reſpe& 
of the. Irish Peers, by the Statute of 10 H,7, Now 
that which principally copfirms me in this opinion is the 
two {pecial As of Parliament, made in-reland in 2 
Eliz,. Cc. 1. & 6." already cited , which create a ſpecial 
form of tryal of 1r1ſh Peers, not by their Peers there of /- 
,74sþ blood , bur by their Peers of that Realm of the 
English boo.) alone,only in the new Treaſons and Premu- 
#ires ſpecified:in apd created by thoſe two Ads; bur in no 
'other Treaions : Which clauſes had been merely nuga- 
tory and {ucerfluous had the Tryal of ris/*Peers in /re- + 
land by Irich Peers been the birch-righc and known pri- 
privilege of /ri-h Peers, ether by the Common law 
There uſed » or- by the Cuttome of Irel:ud , or by HMag- 
na ( harta, with this A& of 10 H. 9. confirming it ; Ic 
therefore never being the intent of this AR, nor of Mag- 
w: Carta , togrant aby new privilegeor form of Tryal tro- | 
Irish Peers, which they never formerly enjoyed, nei- 
ther the one nor other will iufhciently tupport the Prifos 
ſoners plea; nor ipdylee him any tryal here or there 
by bis: Peers of Ireland { at leaſt of Irish blood )* for ſo | 
borrida-Treafon as this; Which I hopeis a ſati>faRory an» 
{wer to this objeltion;fince Cuſtome is the be Expoſiter of all 
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antient Laws, as Sir Edw, Cook, declares 1n his Commentary 

4ly. Admit the Obje&ion true, That Magna Charta 
extends to ſreland, by vertue of this Act of 10 H.7. fo 
far as to give Iriſh Peers in /reland, (though not of the 
os, her Pale) a trial by their Peers, which chey had not 
before 1ts confirmation there; yer then Ian{wer, That 
this Statnte of 35 H. 8.ch. 2, upon which the Priſoner 
1s arraigned, by making all Treaſons done and perpetrated 


_ 1n /reland, triable in Erg/and, when there is juſt occafion, 


(as now there is in this time of a univerſal horrid Rebel- 
lion, and 1n ſundry other forementioned reſpeas)  re- 
peals this Clauſe of Magna Charta, and deprives the 
Priſoner of the benefit of his Peerag2, it at all conferred 
on him by it, and the AR ofto H. 7, Since it 1s molt 
certain, that Statutes made in the Parliaments of Exg- 
{and ( being the ſupreme Kingdom an 1 Court, to which 
Treland & its Courts are (nbordinate,and whoſe erronious 
judgements in their High Courts and Parliaments there, 
were only reverſible here in England in the Kings Bench 
and Parliament of England as is evident by (lauſ. 7. H. 3. 
par.2-m.10. and Clauſ.29. E.3.m.12. 8 H, 6. rot. Part, 
". 6g, Cools 4 Inſtit.p. 356. Mr. St. Johns Argument at 
Law at Strafferds Attainder, p. 58, 61. Kcilway, fe 2020, 
Br, Error, 127, Fitz, Nat, Breet. 24: Co, 7 Reps fe 12,4 
Calvins Caſc) do oblige thoſe of Ireland, not only before 
bur eyer fince 10 H, 7. when Treland 1s either particu- 
Jarly named, or generally included, as is agreed by Reſt als 
Abri-gem-nr, ticle /reland, 11 E, 3« chap, 2, and 10 E.3, 
chap.8. 4 E.4, chap, 1. 3 H.7. chap, 8, 14 H. 4. Raſtal 
Parceners 2. 27 E.z.of the Saple, chap.1,18. 14 Eliz. 
chap.5. x H.7, aff. 3. 3H. 7. fol. 10, 2 Re 3. fo 12. 
an Cooks 7 Report,” Caluins Caſe, f:17,22523. 4 {uftite 
P. 35.-1t being fo reſolved as ro this purpoſe by alluhe 
Judges of England in Orourks and Sif John Parrets Caſer, 
cited in'Calvins Caſe, and adjudoed in Mac-mahlnns Cale 
tried at this Barthe latt Term,thar this Act of 3.5 H.8.r, 
2: bindes thoſe of Ireland for Treaſons there commirrted,& 
$; K | makes 
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makes them iubjeR io a tral here, whether Peers of 
Commoners, as I have already proved. 
ly. lt is unquettionable » That every Commoner of 
 Trelandhath as large,2s full an intereſt in Magna Charta, 
the Laws and Priviledges of Englandand Ireland, andas 
much right to be tried in /reland for Treaſon there com- 
mitted by an Iriſh Jury, as any Peer, in /reland hath 10 
or by them to be trie.{ there by his Peers, theſe Laws 
being no reſpe&ers of perſons, and every mans virth righe 
alike, of Commons as much as of Peers, as the Laws and 
oreat Charter of Englandare; Magna-Charta,being as larg- 
ly made and as amply granted tothe meanett Freeman ag 
to the greatelt Peers of England and Ireland, as the Pro» 
logue and 914;15 19,21,22926,27, 29 Chapters there- 
- of reſolve. 
Since then this At of 35 H. 8. chap. 2. doth without id 


all controverlie ( as hath veen reſolved in the foreciced 
Caſe ) deprive the Commoners of /reland of a Trial in 
Trelazd by Iriſh Commoners,. and ſubj:&s them to a trial 
by an Evgliſh Fury here for Treaſons there committed ; 
for which by the commcn Law » the Cultomes of 1reland 
and Magna Charta, before the Statute of 26 H,$, and 
this Act of 35 H.8ghey could be no where tried bur only 
in Jrelard , not in England, as 1s collected from the Caſe 
of Sir Elias eAſhburnam, Tr. 18 E.3, coram Rege, Rot. 
F4. cited by Sir Edward Cook, in his 4 Iftit. p.356. (the 
principal caſe that can be objeted againſt me , which 
makes nothing to the purpoſe , being long before theſe 
EL Statutes were made :) Therefore by the (elf ſame reaſon 
it ſhall take away the trial of Iriſh Peers in Ireland and: 
Exgland by Iriſh or Engliſh Peers , for Trealons perpe- 
trated by themin /relayd, and ſubjeR them to atrial by 4 
_ anordinary Engliſh Jury at this Bar, or before Commil- 
© honers in any County of England, as I have already 
| proved; which Jury here are in crack Peers to all I- 
riſh Peers , being here no Peers at all, bur onely Com» 
moners. | | | 


Objeft, Ht icbe objeced > That this Law of 3 5 H. 8. chap. 2. 
I Cannct 
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Hill. 20 Car, Banc. Regrs, Oc. "Nt 
cannot abrogare Magna (harra; all Atts and Tudge- 
ments againſt Magna Charta being declared voyd : by 25 E, 
I.Ch. 1.2,4. 28 E. 1.ch. 1. & 42 Es 3, ch. I. Therefore 
it (hall not rake away the tryal by Pcerage from 1riſþ 
Peers. 

I anſwer 1, That you may by like realon objeR, that Ayſ, 
ic cannot take away a Tryatl in /re/and by an 1riſhJury from 
Iriſh Commoners, ſeeing it cannot repeal /fagna Charta 
and the Common-law ; Bur this objeQion 18yielded, 
and adjudzed idle in caſe of an /riſh Commoner; therefore 
It 1s, and muſt be ſo incaſe of an /riþ Peer. 
21y. The objeRed Statutes do make void and null all 
AQs and Statutes made againſt Magna Charea before the 
Parliaments wherein they were made ; bur they extend 
nor atall tofuture real Parliaments and their ARs, \ub- 
fequentParliaments having alwales had power tocontrol, 
Alter, abropate precedent Acts ; yea the very Common- 
law and Great (barter it ſelf, -when inconvenient or de- 
feRive, as all our Books accord : Therefore Sir Edward 
Cookin his 4\[nſtitutes p, 42. reſoives and proves at large, 
by 11 R. 2.c, 3. 5 rot. Parl.n. 22.48, 49-1 H,4:C. 3. 
2 H. 4:C-22. 21R.2. C.16.1 H.4.0. 48,70, 144, 21 
R. 2. 1. 20, 21, 36, 37 $5,865, 89, 90.rbac Ats(yeaand 
_ Oaths) againſt the lawfull power of ſubſequent Parliaments, 
that they ſhall not repeal ſuch and ſrich Laws ( though miſchie- 
vous 07 unjuſt) bind not at all, and are merely idle ; For co- 
dem modo quo quid couſtitsiur , diſſolvitur ; thoſe who 
have power to make any Laws , having as great; as full a 
power tocontroll, alcer, or repeal them when they ſee 
cauſe and neceſsity for it» as you may read in Raſtals and 
Poultons Abridgememts of Statntes, am the Statures at 
large , repealing former Acts : and how often Aſagns 
Charta hath been altered\ ſupplied, or * repealed in ſome « g,. 1x. 
particulars, in and by our Patients fince its mtking)by Mirrour of Ju- 
ſubſequent AQs both by preicribing,; creating new #mpri- ſtices, p, g14, 
ſouments, forfettures, corpor al puniſhments, fines; exeentions, 315+ . 
weaſons,capital offences.8 cuftoms,imrofis,northen Known, 
oc different waies or places of :75al not then in uſey'1n Ca- 
K 2 ſes 
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52  TheCaſeof the Lord Magwire, | | 
ſes of torein Treafons and the like, by a Jury in England 
not- then uſual , but lince confirmed by the Statutes of 26 
H, 8, C- 13.26 H, 8, C25. 33 H.8.c.27, 35H. 8. c. 2» 
 ®9ee an exat5 & 6E-6,c. LT.contrary to,or *ditferent from Magna 
Abrigement Charta,and th:Common law,2E.6.c. 24.1s ſo well known 
of theRecords gall Lawyers that I will not ſpend breath to prove it. 
P. 3722 379) 3ly, I anſwer,that this AR of 35 H. 8. doth both alter 
_ and in ſome fort repeal Magna Charta , and the Com» 
mon-law, as to th2 point and place of trying forein Treas 
ſons in England it ſelf, as to Engliſh, Peers and Commo- 
ners,to whom alone the great Charter was firſt granted, 
they beipg not tryable in England by Tury or Peers, for any 
forein treaſons by the Common-law, or great Charter. 
' Therefore a Fortiors it mult both alter and repeal the 
Common-law and great Charter as to /rish Subje&s, for 
whom the great Charter was never originally made, not 
yet direRly confirmed to them by 10.7,bur only impli \ 
citly and doubttully at moſt, as Ihave proved. 
4ly. Iantiwer, thit this Act of 35 H. 8, doth no waies 
abrogate nr alter Magya (hartain truth or reality , bur 
rather ratifie 8& confirm ir, in the form and mannet of this 
Tryal, though not 1n the place.For Maywire being anly a 
Peer in JTrelard, bu: not in Englandy Every Free- man of 
England that ſhall be impanneled to try himzis in truch & 
law his Feerhere - Andthis AR, enacting that he ſhall 
be tryed, not by Marſhal-law , or the judges themſelves; 
but by good and lawfull menof the Shyre , where the Kings 
Bench ſhall ſit , who are his equals and Peers in England, 
and ſaving the Tryal #y Peers to every Peer of this Realms 
after his indi ment fougd by Jury : This way and form of 
tryal by Jury io Erglard being then and now the Law of 
the'Land, 1s no contradiction or repeal at all, but a dire& 
purſuce and confirmation thereof,according to its letter & 
meaning. And ſo much in anſwer to this grand objeRi- 
- on, wherein I have been over tedious, bur ſhall recom- 
pence it with brevity in the remainder. 


Obie, 2. - The ſecond Obje&ion ( @ meer branch of the former ) 
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7" . Hil, 20 (ar, Banc, Regis, Oc. ME 
'. That if /risþ Peers ſhould be tryable by an ordinary Jur, Argument 24 | 
ry Within this Law for Treaſons done in Jrelard, this 
might prejudice the whoie Nobility of Ireland., who by 
colour of this AR, might be ſent for outof Ireland and 
tryed here for Treatons, Miſprifions , and concealments 
of Treaſons there commirted , and ſo quite deprived of 
th-ir birth-right of tryal by their Peers , which would be 
'#t dangerous conſequence. | 
I anſwer 1. That 1 have manifeſted, thac this tryal Anſwer, 
by Peers was never deemed, cla*med, nor enjoyed in 
ſreland, as a privilege by Iriſh Peers), nor ever uled Or. 
prattiſed in that land before this A&,% but once claimed 
lince, and that in /relaud, Therefore | ic cannot be inten- 
ded that this Statute or the mikers of it ever imagined 
to ſavethis manner of Tryal by Peers only to {rish Pers, 
which they never enjoyed, nor ſo much as once claimed 
Y or poſſeſſed before the making of ir. Neither can it be 
ay Injury or injultice to deprive. them of that now they 
" never heretoforeclatmed) uſed, enjoyed, as cheir privi- 
lege, and birth:iohr, being not indubitably (ertled on! 
them by any Law that 1 hare (een; but only inſome 
{pectal Ciies of Trealon fince 35 H.8.wherof this is none 
by the late Acts of 2 El.z.c. 1.8 6, when as this prii1- 
lege ts taken from them, not by a bare (trained expountion, 
or implication, bur by this expreſs Act of Parliament 
made long lince. for the Common good and (afety of 
England and {relard, not yerrepealed-. 
2ly. This ObjeQton with as grzar or greater Rrength 
colour, might be made for all the Commons of 1reland 
{ tar more numerous and conſiderable than their - Peers) 
they veins deprived by it of cryals by Trish Juries in 
| their native Country, than for 1risþ Peers alone; which 
Tryal here againſt rich Commons was never of late ex- 
cepred againli,this Law haying been ſo often adjudged to 
reach' to them ;- Therefore there is n6-colour, to exempLt 
Trish Peers our of it, We 
3ly. This precended prejudice to /r:sþ Peers in point 
of Tryal by cheic Peers, 1s ſoly in caſes of High Treaſovs, —+ © 
K 3 or 
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"i '  TheCaſe of the Lord Magwire, 
7 or Miſprifien and concealments of it , and no other, the Sta® 
rute extending .to no crimes, but theſe alone. There- 
fre the miſchief is not great in general; and no 1rich 
Peers ( I preſume ) bur ſuch who have trayteroug or diſ- 
loyal hearts, will deem it a diſparagement or injuitice to 
| them;to be ſecluded of a Tryal by their Peers only in theſe 
Caſes of High Treaſon: And if others who are profeſſed 
Rebels and Traytors murmur at it ( as none elſe will ) 
we need not much regard ir, nor prefer their pretended 
privilege, before our own Kings, Kingdomes, Religions, 
yea Irelands ſafety and welifarez1n bringing them to a 
ipecdy tryal and condign puniſhments for their Treaſons 
here 1D England by vercue of this Law, 
3ly. Even by.the very Common law before this AQ, 
Treaſons committed 1n 1relavd by Peers or Commons, 
were tryable before the Marſhall of &ngland, in 
England it ſeit, as is evident by che Parliament Roll of 
*See an ext 2 4,6.7.9,* Where 1obn Lord Talbotbeing the KinosLicus 
Abridgement conan in [reland, accuſed Fames Bottiler Earl of Ormond, 
bo of 558 of certain Treaſons ( there parcicularly recited) by him. 
ſir. p, x23, committed in Ireland, before John Duke of Bedford Con- 
I24e / ſtable of England, in his Marſhals Courc ; Which accuſa- 
| tions the King) by the advice of fiis Parliament, did di{- 
charge and aboliſh, to appeaſe the difterences between 
them : Upon which e'iſe he might have been proceeded 
aounſt , rhough an Iriſh Peer, without any tryal by his 
Peers ( See Cooks 4 Inftir, p. 123 5 124.) Therefore « 
fortiors this ſpecial AR of Parliament may ſubje& 1riſh 
Peers to a tryal by a ſubltantial Erglyh Jury in England for 
Treaſons done in {relard, tince tryable for them here be- 
fore its making even in the Marſhals Courr, 
5ly.This Srarute dorh not fimply rake away the tryal | 
of all Treaſons committed in /reland, from thence; only 
it makes them all iryable here, when che King, State and 
Parliament ſhall ſee juſt cauſe or occaion for tryal of 
them here , as now they do in theſe times of general re- 
b-lion there, when the Rebels are (o predominant, and 
the rimes ſuch, that noſafe, fair, or indifferent tryal- of 
this Traytor can be there had or expeted? And ſecing 


the 
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Hill, 20 Car. Banc. Regts, @c. 55 
the Law and common reaſon will intorm every man, that 
the King and State will never be at the colt and rron- 
ble to ſend for Traytors and Witneiles out of /relard to 
' try them here , but upon a molt jalt occaſion and urgent 
neceſlicy, to prevent either a failer or delay of J aſtice in. 
cale of horrid Treaſons and Rebellions; And no Iriſh 
Peer who hath any loyalty inhB bearr, or reaſon 1n his 
head; (ill deem it a diſhonor, or prejudice tothe whole 
Iriſh Peerage in general, or the trayterous Peers ſent hi- 
ther to be tryed in particular, to be outed ofa tryal by 
Iriſh Peers in ſuch Caſes of neceſsity , and expediency 
only ; it beivg berter and (afer for this Realm and 1relayd 
too, that thele native Iriſh Peers, who have been proved to 
br eak,out into altual Ribellio1 in all ages { as this Priforers 
Anceſtors have done as much or more than any , his 
* Grandfather being the firſt man thar broke forth in Ty-. 
| rones Rebellion \ ſhouid be fubjeRt to tryals for the ſame * Cambdens | 
_ | by ordipary Engliſh jories here , and outed of their Ireland, p, 
Peerage, then that ſuch Arch-Traytors and Rebels as the TT» 130,121, 
Priſoner and his Confederates are; (gvilty of the effuſion 9% 
of many thouſands of Protefiants and Ezgl:ſh mens bloods) 
ſhould eſcape uncondemned , or be executed by Martial 
law. And our Law in this Cafe, which concerns the ſafery 
of 2 Kingdoms ac once, will rather ſuffer a particular miſ- 
chief , eipecially to rebellious Peers, than a general incon- 
vevience to buth Realms, and all loyal SubjzcRs 1n both. 
6ly. Though the tryal of all Engliſh and Iriſh Peers 
by a legal ini1&ment, preſentment, and Jury. of their 
Peers alone 3. and not by Martial-law or Commiisioners 
themſelves alone , be an eſſential funiamental Riohe 
and Privilege for the ſecnriie of their lives and e- 
Races, which our Parliaments in all ages have been very: 
Curious to preſ-rve , and not to alter; yer the Tryal of 
Peers by Peers alone (nor by a Jury of other Freemen) for 
-the molt part(if righcly confidered ) 1s rather a meer pun=- 
Rilioof honor, than matter of real privilege or benefit to 
Peers ; and by intendment of Law and common exreri- 
Enc> a fair and legal tryal by the oaths of 1 2 honeſt. ſyh« 
ſantial , indifferent Engliſh Gentlemen or Freeholders, 
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*See Sram, Lto whom the Priſoner may take all © forts "ot: Jawſull 
Ly lacy 7: challenges by Law , which ſhall be allowed, if there be 


Challenge ®DY jultcanfe of ſulpition of partiality, injuitice, conlan- ' 
217, Firzh, guinity, &c. betides his peremptory MR of 35 Ju- 


Starhams and rors withour' cauſe ( which challenges * ( ok afhirms , 
Brooks A- 


rence, {hall not be admirted or granted incaſe of cryal by Peers) 
> aames > It being the uſual artiert(a)cryal in a}lCaſes between the 
Tab'c,title King and ordinary Subjeas, hetween man and man, 
Challenge, Peers and Commoners, both in all civil and criminal cau- 
*Cooks 3 In-(e, whatlioever, it is and will be every way as jult, as be- 
Cn) Scetiats neficial to a Peer in point of Law as a Tryal by twelve 
Brook, Aſh, Peers, #pon their Honours only, (b )without oath, And.the 
Titte Jurors, exchange only of the form of Tryal, by twelve indifte- 
Tiya, Ev- rent Exgliſh Gentlemen of quallity, tipon their oaths, for 
() | H, 4. 2, *Welve Iriſh Peers of Engliſh blood, nominated and ap- 
27 H. 8,22, Pointed only by the King, or 1s (c) Lord Deputy of 1re- 
& x3 H. 8, 11,{and, upon their Honours without oath,in this caſe of ne* 
12, Brook ceffity, can be no injultice, injury, or prejudice to the I» 

| STR00n fih Peers in general , nor yer tothe Priſoner in parti- 
Lalrn ; Int,cular : The rather, if we conſider, 


p.2$,29.21nft, EFirlt, That every Indiament by which an Engliſh or 


F- 49 IriſhPeer is or can be tryed,rmult firlt be proved before a 
Ce)! a Eliz.CoI-orand | ury of Commons ( as this very Statute preſcribes) 


and found by them upon Oath, not by a jurie of Peers: 
which 1s a kind of preparatory trial of a Peer by Jury, 
without which there can be no proper tryal by Peers, 
as 15 reſolved Cooks 3 Inſtitates, v- 28, 30,31,32.&1H 
- 2ly. That in Caſes of Appeal bronght by a common 
perſon /or murders rape, robbetie, or the like, and like- 
wiſe in caſe of a Premnnire againit an Engliſh Peer, 
where his life 1s not brought into queliion ; he ſhall nor 
be rried by his Peers, bur by an ordinary Jury as other 
men; Trial of Peers by Peers bein2 onlie in caſes of In- 
.ditmenrs for Treaſons or Felonies at the Kings (ute, and 
noocher,as 4s clear by the Statute of-/Magna Chartagc.29, 
Neither will we paſs upon him , or condemwhim , with- 
out the lawfull judgement of his Peers, &'e,the words onlie 
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of the King not of cue Commons; ln this our Books 
are expreis in point, all cited in Sir-Edw, Cooks 2 Infti- 
tures onthis verie Chapter of Magna Charracaep. 29. 
in his. pleas of the Crown, or 3 Intuit. c. 2.-p.Zo, 3t. 


& 20 Ed. 4.6.6, Now this caſe1nqueſtion concer- 
ning not onlie the King, buc the whole Kingdome of 


England and Ireland, and thoſe. manie thouſands of 
Common perſons whoſe innocent blood hath been, 


ſhed-in [reland by him and his Confederate Rebelg 


crying out for vengeance and Juliice againſt him with? 
out delay ; he may thereupon be jultly rried by an or 
dinary Jurie of Commons, as well as in Caſe of an Ap- 
peal of mnrder broughc by a common perion, 
3ly. Peers of Parliament, even of this Realm, nor 

by inherent Nobilicy and Birth righ-4bur only in righe 

of their Baronies, which chey hold in avter Droit, as 

Arch- Biſhops, Bishops, Abbots, Priors and the like, ſhall 

not be tried by their Peers for rreaſons or felonies ar 

the Kings ſute,bur onlie by an ordinary Jurie, as Arch+ 

bishop Scroope of York , Cramner Arch: bishop of Canter- 


bury, * Adam de Orlon or Tarlon® Bijhop of Hereford, , Gollwinie 
Mark, Bishop of {arlle , Fisher Bichop of RocheFter, and (4calo _ of 
others were rried 3 Ed. 3. f. 6. Kelwaies Reports, f. Biſhops, p. 
184. Sramfords Pleas of the Crown, f. 135, Crompton; 6952 6.6,232, 
Juriſdiition of Courts, f. 1 2. 19. Halls Chron, 6 H, 4. f, 333 


25, Cov. 3 Inſtnif. 36." Now if theſe verie Engliſh 
Peers to whom Mag ns Charta was immediatelie 
oramted by name of Arch- Brshops , Bishops, Abbots, 
(being the firk perſons:m:ntioned in the Prologue. and 


ch, 1. & 29 of this Charter,.) ſhall be outed of their 
pecrages in theſe Ciſes of Indiament at the Kings 


ſace, though within the very lecter of CAlagna Charts, 


becau'e they are noPeers of England by biond or birth» 
ri;ht, bur in right of their Churches, then a fortiors 
- Iriſh Fe:rs (hall be deprived of their: Peerage by this 
ſpecial AQ, whoare not Within the letter or intent of 
Magna Chart; never ma = tor them , but 'for " oY 
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liſh:Nobtcbloodi : And ifir bz neither injuttice, nor 


injurie, nor inconvenience, to deprive theſe Ecclefia- 
* \Rical English Peers of a trial byPeers 1n caſes of Trea- 


ſon ar felony attheKings fate rhough within the letter 
of __ Charta,and to try them by an indifferent Ju- 


ſticez injury prejadice,oc inconvenience art all now. to 
purthis Iriſh Peer othis'Peerage here; where he is no 
native Peer , for ſ\uchian horcid Freafon as this, 


- 4ly- ltiſh Peers are no Peers ar all in England,upon 
which account and reaſon if they commit Treaſon - 


here: > they ' (hall be-tried by an ordinarie Jury ; 
Therefore'to try them onlie by Freeholders, not by 
Peers: tn Engliazd.,: can'be no 1njurie nor diſhonour to 
rheir Peerage, unieſ(s it were in /relayd where they are 
Peers;' and yet have bcen ſeldome. or never hicherto 
eried chere by their peers as1 have proved. . 


- 51y. :Ihe verie Stacutes of Ireland it {elf made by | 


the | Peers: and Commons rhereot to prevent manie 
miſchiefs by Theeves, Murdeters, and Rebells in thar 
Realm, do deprive both the Lords & Commons there of 


_  anylegaltrialata)l both for their lives andeſtates roo, | 


witneſs of the Starntes 28 H. 6. c: 1. 3&5 E. 4.c2. 


- & expoſe them to the judgement; {laughter, plunder of 


- < -. particular men in ſome caſes authorizing all »2anner o 


men that find any theeves robbing breaking up bouſesby day 


00 vight, or going or commbag to rob or ſteal, haumy no 
faithfull man of goud name and fame intheir company, 


is Engliſh apparelyto rake and kill thoſe*Theeves,and cutoff 


their heads, ( without endiftmentor Jury ) and ſerſe their 
Goods, without any impeachment of the Kang , his Heirs, 
Officers, or any other, for which they are $o receive a ſum o 

wony from every Plow-land, and perſon of eſtate within the 


Barony where they shall ſlay and behead ſuch Theeves, 
And 25H.6.c,'4& 5. If avy Enplich men 5hall have 


axy har or beard upon bis upper lip like the Irish, ut hall 


'be gg Il every man to take their Goods, 'as Irich Ents 


wiies » and to ravſome them as Enemies ; And if any 
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recholdersy [lticannat be reputed-any. inju+ 
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E= Hil. 20- Car. Bane, Regis, fr, © "50 © 
Irich Enemy received to the Kings allegiance hall : 3 LCN 
afterwards rob , ſpoyl, aud deſtroy the Kings Liege pea= | ' © + 
ple , it shall be ex 118 og every Liege-man that may © on 
meet with him afterwaras, to do with him, and his Goods + 
and Chattels as to Enemies who were never Liege,' andto _ 
ranſome them. at their free will, without any impeachment. of = 
the Law. And Ch.6.1f auy men,except Knights & Prelates 
Shall wear gilded Bridle, Peſtrels,. or other harneys , that it 
ball be lawful to every man that will, totakg the (aid man 
| bis horſe and harneſſe » and topoſſeſs the ſame as his own 
Goods, without endiftment or legal tryal. All which would 
be monſtrous in England.Therfore it is much more legal 
and juſtzand no injurie atall to try the Prifoner,an Arch- 
Rebel in E:gland,in this time of war and combittion in 
Treland, for his Treaſons there perpetrated, by an in» 
different , honeſt, lawfull Engl1sh Jury, upon an en- 
di&tment fonnd by the grand Inqueſt , than thus to 
kill, behead-ſtich MalefaQors in-/reland,and:{eiſe borh 
them and their Goods as Enemies, and raniome them 
at pleaiure wichpur Tryal, Jury, or Enditmenc, and 
not only to indemnifie but reward thoſe that do ir, by 
Laws there made by the English;and Irish themſelves: - 
" which will anſwer all Obje&tons:s and wipe off: the 
leatt ſhadow of Injuſtice in:this CaſÞ, and tryal.- > 
The third Obje&ion is this, That 1t Irish: Peers 
had been within this La, there bzing:fo many rebel Oh. > 
lions in 1reland fince irs enaRting ,, we should have "P1*f* 3» 
had ſome Prefidents of Iri3h Peers here tried by Jurie, 
ere this; Bur there is n> (uch 'Prefident:extam!; there- 
tore certainlie Irizh Peers for  Trceaſons perpetrated 
in /reland are our of this AQ, *. © 6 
|  - _ Fo thisIaniwer, 1, That no Iriſh Peers have been 
tried by their Peers in Irelavd tor treaſons fince this 
AQ, ergo :theyare within if.. - | = 
2. That this Argument 1s merely fallacions-and 
ron: corcludan: : for the reaſor why: no {rish Peers 
have been tried here ſince this Law by vertue of 1s 
not becauſe they were not deemed within it, bur for 
Other reaſons, L 2 I, B:- 
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60 The Caſeof the Lord Magwirs, | 
I's Becaute moit ©: the Irish Feers who have been 


» See the A, in actual rebzllion fince this Liw, were * ether att ual- 


nals *t Ice= Jy fin in the wars, or fl:d the Kingdom, or elſe were re- 


lagd, and Mr, geiyed into grace, and pardoned before tryal upon their 
Camd in Ire* Co bmiſsions; or elſe attainted and exrcmted by Att of 
land, P- 121 "parliament , Or by Martial-law in [reland, And by 
to 2.00, : . . . 
Fes” theſe means onlie avorded their Trials here, 
© 2ly. Becauſe ſome [rish Rebels, as oreat as Mag- 
wire, Or anie of their Peers in-power and eſtate, have 
been herecofore tried and executed for Treaſon in E:g- 
land by vertve of this Law ; though brought over h1- 
ther from Jreland againit their wills; as Oronrke and | 
Sir John Parrotof old , and Mac- Mahon the latt Term: 
and the Tryals of theſe three herejare dire Prefidents 
in point, and g02d warrant by this very AR for the 
Tryal allo of this Irish Peer, as 1 have proved. 
3ly. This Stature 1s nor very antienr, yetRill in as full 
force as ever,:nd if this be the firltPrefident of an Iriſh _ 
Peer that came judically in queſtion here in'England, +» 
to b:tryed upon it fince its making, 1ti5no Argu- 
menc he is out of chis Law, bur rather an Inducement 
ro make him a leading Preſident to thoſe rebellious | 
Peers of that Nation, who have been the Rivg-/eaders 
of the ordinaty Commons there in this grand Rebelli- 
on, there being no Preſident, Judgement , nor ſoild 
Seaſon againſtit; Yea Ome Judgemenrs in caſe of 
Irishn Commons , and many unantwerable reaſons 
Oz eff r. for ar . | 
jeff 3:53  Thefontth ObjeRion 18, the op1nion of the Bobk 11 
Dyer, f. 360.1. forecited, recited in Cromptons Jariſ- 
a iton of Comts , f. 23. a. apd Mr. St. Johns Argu- 
- | 1 at Law at Straffords A:tainder,'p. 6;. Thatwn 
Trich Peer cannot 'be tryed here in England for Treaſon 
done in Iteland, neither by his Peers, nor by a Jury, be- 
cauſe heisno Subjz& of England. 


FRO Ce ONCE CCL EI 


Anſwer, TothisT have? already given an Anſwer, and shal) 
” Here p, 40, here only adde. 1, That the only reaſon given in 
41. y : ; - 
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Hill, 20 Car. Bane. Regis, Oc. © 61, 
the Book hath been ſince ſeveral times ad judged to be 
noreaſon at all nor Law, by all the Judges of England, 7 
2 Snbjea cf Treland being a * Subje& to: the King of * See here p, 
England iv all place) asis adjudged in Calvins Caſe, 3% 4+ 
and thar Wrey diſclatmed avy ſuch opinion delivered by | 
him as is there reporied, Therefore the realon of 
thisopinicn being 2djudged erroneons and no Law: 
the opinion it ſe}fgrounded on ic, muſt needs be ſo 
109, The rather , becauſe 'the opinion there cted 
was vupcn a Caſe caſually put and moved out of Corrt 
by way of difcourſe, without (indy or argument, and 
_ fuddenly delitered only by Dyer and Gerrard (fince 
wrey diſclaimed it) bur not even upon any cauſe 
aQually depending or debated an argued in Court. 
2\y. That it 1+a fuil authority for me, both becauſe it 
determines, there can be no Tryal cf an Iriſh Peer by 
his Peers in E-gland bur only by a Jury ; and that in 
| © Treland it ſelf, Peers are not uſed tobe tryed by Peers, but » 
' attainted by All of Parliament z Therefore an authori- - 
ty point-blapk again(t the Prifoners plez, | 
The 5th Obje&ion is O owrks Caſe; which in Judge Objett. 5, 
Andzrſons own Book of Reports, is puz thus Whether 
Orourk an Iriſh Sub :eft ( and no Peer nor Baron of Ite- 
land ) might; be tryed by this Att here in England, for 
Treaſons committed in Iceland ? which (words ( »iert 
efteait, un Peer ou Baron de Ireland) in the putting of 
the Caſe ſeems to intimate; that in that Caſe the opt* 
nion of che Judges was, that an Triſh Peer was not with- 
Fl this Att, 
To which I ſhall retnrn this brief Anſwer , That eAnſs: 
this clauſe , yot being 4 Peer or Baron in Ireland , 1a the s 
| putting of that Caſe,was only a deſcription of the quali- 
ty of his perion he being no Peer or Baron of that Realm 
not any point in or partot the Caſe, there beg not 
one ſyllable. in the whole debate or Argument of 1t, 
by way of admiſsion or otherwiſe', that an Iriſh Pecc' 
Was not Withinthis AQ; And in this very Caſe the 
Jud- 
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The Caſe of the Lord Magwire, 
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| « Objett, 6, 


' Anſwer, 


Judges relolved the Book in Dyer to be no Law , ad 


rrrey diſclaimed any ſuch opinion, of; his therein re- 
ported , as Sir Edward Cooks Inſtitutes on Littleton, fol, 
261, b, records, - ' 


The 6th. ObjeRion is this, ( intimated inan Or- : 


der of the Lords Houſe) That this may much concern 
the Peers of Exglard; For this Law for trying forein 


Treaſons is enacted in Ireland; and lo by colour of it + 


Engliſh Peers may be ſent over into. Iteland to be tryed 
there by a Jury of Iriſh Commoners , for Treaſons dont in 
England , 4s well as Iriſh Peers ſent thence to be tried 
by ordinarie Juries here in England forTreafons committed 
# Ireland. | 


I anſwer,. 1, That there is no-\uch Law extant in - 


Treland, that Ican.fiod; among all their printed Stay 
eutes, ſoas this isa vain ſurmiſe. 
But 21y. it there were any iuch Law there, yet 


\ England being the ſupreme Realm to ſrelard, may 


*.See Crokes 
Rep,p. 264 
STI, FIn, 


make Laws in the Parliament here to bind the 1riþ 
Peers and Commons , but the Parliament in Ireland 
being a * ſubordinate Realm ro Exglard, ne vers yer aid 
por can make any Laws ac all to bind any Erglish-Peer 's 
or Commons for things done in Eglard, { uncill the 
Rebels there ſhall be able coconquer England, which 
I hope they never ſhall) as we have conquer*-i them. 
Therefore we need not fear avy ſuch oblieing Lays of 
theirs, or the-tryal of Engliſh Pecrs in Ireland, So ag 
this vain fancy 1s quite out of Dores, and the Lords 
themſelves upon conference With the Commons 
have been fully ſatisfied that this Caſe no. waies 
concerneth the Peers of England, whoſe Tryal by 
their Peers 18 by dire profiio ſaved tothem 1n this 
AR, and therefore. cannot come in queition , or 


| be taken from them by pretence. of any fuch. Law e- 


Rabliſhed in {re/and;.; Whereyponchey. bave rever- 
ſed ther. Orger., which ſeemed to give lome colour for 
this. Objeflon, - te SLY 
I | Pat, 
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© Par, 48 H.-3- pats. 1. m. 8," I find this memo- 
rable Record. «Rex , &c. omnibus ſalutem. Cum - 
« ſecundum -conſnetudinem- haRtetus . in Hibernia 
.obtentam, Utlagati in Regno noſiro cAvg/ie pro 
< Utlagatis in Hibernia haberi non conſueyverunt, & 
«© Gregorins be Summer, tationz Urlagariz'in iplum 
< promuſeatz in Reond noſtro *Arg/iz 'huper captus. © 
© fnic in Hebernia' & in Avgliam reduftus & impri-_ 
© ſonatus; Nolomus quod fidelibus noftris Hiber= 
«Ke aliquod prejudicium ex hoc 1h polterum grave- 
*rur. In cujus, &c. Tette Rege apud Turrim s @ 
& London. 26 die Junii” If Engliſhinen outlaw- | 
ed in England could not by the Law and Cuſtome 
of [reland, be taken upon a C-pias tilagatum in Tre- 
land, or reputed as out-lawed perſons there, as 
this" Patent reſolves , much leſs can they there be 
tried for any Treaſons ated in Ergland by colour of - 
this Law, nor can onr Engliſh Peers be there tried for 
Treaſons here by an Iriſh ury. Fe ro 1 
A ſeventh Obje&ion, which I have heard made 0gj,@, 7 
' by ſome, isas vain and abſurd as the former, ' Thar | 
if Iriſh Peers be within this AR for Treafons done 
in Ireland, then by the ſame reaton' Peers 1D Seor- 
land might . be fent for and brought into England, 
and there tryed by an ordinary Fury by verrne of 
this Law, for Treaſons done in Scorland; which 
would be: a great prejudice to the Peers of Scotland, 
and che privileges ofthat Kingdome. Py. 
Ianſwer, x. That this AR extends not to any Anſwer, 
Treaſons of Scots Lords or Commons committed or | 
acted in Scotlayd , and tryable there, though .ic 
reacheth ro.Iri5h Lords and 1reland, 
} 1; Becauſe this A& was made long before the | 
union betwixt England and Scotland, by 1 Tac, c. 23» : 
Jac, C. 3, 4 Ia6.c.1. & 16 Carobi: whiies that Scotland 
was under the abſolute and immediate power of its 
; | | ys , own | " 
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1t cannot extend to theme. 


* Sec Hov.p, 2ly. Scotlaxt, although the * Kings of it have often 
FAS» 546 » done homage to the Kings of England, in ancient times, 
rods 13;t, 25 their Soveraign Lords) was till an abſolute inde- 
Ang1. p. 48 © pendantKingdom in this reſpeQ: of being ſubje& only 
55. Mac, Pa- co &governed by its ownParbaments,and Laws.But not. 
ris Hit, Ang, (ybordinate co nor. governed by che Laws or Parlia- 
A pt hor mencs of E»gland, which never bound them hireto- 
E. i. Ror, fore, nor now, as they did and do Ireland; their 
Clauf, dorſ, Laws and Statutes and ours ſtill continuing different. 


xo. Clauſ. 33 Therefore this AX neither did nor could bind the 
E, x. dorf. 13. 


Scots Peers or Commons in point of Tryal here for 
ws 19 __ Treaſons committed in Scotlard, as ir binds the 
xo, clauf, 10 Iriſh ( till ſubje& ro our Laws and Parliaments ) 


E. 3. dotf. 9. for Treaſons done. in [relax4. 
*'x- Jac. ©, 3 


7h 3ly. The very As of Pac:fication between both King- 
on 54 Joms & the ſolemn League and Covenant paſled this 
BY. Parl. here & in Scotland. too » which do ſpecially re- 
ſerve the Tryals of all Traytorg and D:linquents of either 
Kingdom, tothe Tryal and jJudicatory only of their own 
- Parliaments and Realms ) have for ever provided a- 
oaipſt this vain pretence, and ſecured not only all Sco- 
tiſþ Peers but Commoners too agalnit any Tryals here 
by vyertue of this AR for Treaſons done in lreland; 

Tharefore [ ſhall give- it no further Anſwer. 

\ Objebt. 8. The lait ObjeRion I can. think of 1s thig , That in 
every Caſe of Treaſon or Felony new made by Ste 
cure, the Lords of Parliament in England ſhall have 
cheir Tryal dy their Peers ſaved, notwithilandivo che 
Stacure provides not for it by expreſs words; (o that 
proviſdes of Tryal by their Peers inſerted into them: 
in ſuch Caſes, are but idle, and ex abundanti, bee 
caule it 1s provided for b>th by the Comman law 
and by Magna Charta it ſelf, c. 29. and io wag it 
adjudged in the cale of theLord H#»zerford beretof 
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__ - Hill, 20 Car, Banc, Regis. © _ 


and in the Earl of (aftiehavens Caſe of late- tor 
Buggery , upon the Statute of 25 H, 8, 6. 6. Stam 
fords Pleas of 'the Crown f, 152, 153 & Gromp- 
tons Iuriſdittion of Courts f. 39. Therefore the Try- 
of Iriſh Peers by their Peers ſhall be likewiſe ſa- 
yed tothem within this AR; though it be nor expreſ= 
ſed, as well as the Tryal by Peers is to Engliſh 
Pecers by exjreie Proviſoes | 


% 


I anſwer, Ficlt, that this rule holds generallie 4ſv, 


true in all Caſes of new Trealons and Felonies 
where the offences only are made capital , or pu- 
niſhable according to 'the antient, uſual , and or- 
dinarie proceedings + of Law, and the manner 


of the Tryal of them left at large and nor preciſelic 
limiced how and by whom they ſhall be tryed;As they | 


are in the obje&ed Caſes tipon the Statutes of 25 H. 


8. c. 6, & 5 Eliz. cape 17. concerning Buggery: - 


where the words are, That this Vice ſhall be ad- 
judged Felony , and that ſuch order and form of Pro- 
ceſs 5hall thereupon be uſed agamſt the Offenders, as 
in Cafes of Felouy at the ('ommon law, and that the 
Offenders being ther eof covitted by werditt , confeſtion, 
or - Outlawry , shall ſuffer pain of death, &c, which 


words withoar the lealt contradiction, Rand as well 


- with Tryal- of Peers who are guilty of it by their 


Peers alone, 'as of Commons by a Jury , they 


beivg both according to' the order of our Commun 
law, and a verdiit by Peers is as properlie filed a 
. verdift in Law, as a 'verdi& by: Jurie witneſſe I 

_ H. 4. 1. and Cooks 3 Iofticur, ch. 2. Pe 30, But 
1n: the - Scatuce of 35 H., 8, rhere is nocreation or in- 
croduQion ar all of any New Treaſoxs, but only an 
introdu&ion of a new form ard way of Tryal for Trea- 
ſons formerly made - and declared ſuch, then done, 


or: hereafter to be committed our of this'Realm\, 


and that new form of Trys preciſely limited ioall 
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particulars , and eſpecially enacted tobe. by an or- 
_ dinary, {ury, except onlie. in Caſe of our English Proves 
'Thexfoze this Sratute:comes not at all within the Ob-. 
je&ion > becauſe ir parcicularlie defines the place 
where, the ; Judges before whom , the Jucies by 
m, with the whole form and manper how,. ſuch 
foremn., Treaſans ſhall be tryed, with. all other cir- 
_ cumffances of the Trygl, and expreſly . preſcribes ; 
That all. but: Engliſh Peers indiRed for forein Treaſans,. 
 #hall be tryed by good and lawfull men of theShire where the 
Kmgs Bench or Commiſsioners fit» Therefore ro alter 
this form of Tryal precilely preſcribed by this Statute, 
by incroducing a new Tryal by 1rish Peers.,-is torum 
quite croſs. againit , and elude,. repeal this Staime, 
as Ihave argued and proved at large.. 


-. I liave now. quite done with my Argument of 
this new-untroden Caſe, arid I hope therein {ufictent= 
ly , manifelted,. that this Plea of the Priſoner is in- 
valid , and-ſnch as oughr to. be over-ruled. in point- 
of Law .: Avd therefore as he hath been fenc for o-: 
ver from lreland by the wiſdome and Jullice ofour 
Parliament , and by the Lords, Juſtices » and Coun 
cel.there trapſmicted hither to receive-a juſt, and ſpee- 
oy. Tryal ar 'rhig.Bar for.his bloody Trealons 0 winch: 
there(in reſpeR of the Rebels power, Tumulcs in that 
Realm.) he could not conveniently underg5: So 
L bumbiy, pray- on the behalf of the King , King- 
apme ,  Parijament ,. and our whole English. Nation, 
toall which he hath been ſuch a capital Tra; wr and 
Enemy. , that. this Plea of his, may preſently” be over- 
ruled And bimſelf br ought to h:s-ſptedy Tryal ; Tudge- 
mnt aud extcution for bis unparalleld Treaſens , 
and the blgad of thoſe many thouſands of innocent Enolth 
raceRtaors: ſhed #n Ireland: «pon this arcaſion, which 
cries: fps Iaſtige and Execution againſt him wich-- 
- "ts 3 © OUT 
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Our fkurcher delay. The rather > becauſe nalli differs - 
ans Juſticiam, is one clauſe of that very A& of Aag- 
©4 Charta, 64, 29. which he hath pleaded in bar of 
bis Tryal , of which I pray both he andthe whole 
' Kiwgdom may now enjoy the benefir,/ by bis undelay- 
ed Tryal andexecution too, in Caſe he ſhall be found 
guilcy of the Treaſons for which he ſtands indiRed;of 
which there is litcle doubr, fince ſo fully confeſſed by 
himſelf in a writing under his own hand , and''we 
are ready to make them-20o0d againit him, as we have 
already done againit hiviConfederate CAlac- HMahoy, 
by the Tettimopy of a clowd of honorable pregnant 

witneſſes,1n caſe he.ſhall deny it. © * ENOTES 


[Emma 
= 


After two Arguments at the Bar on both ſidesof 
this Caſe, Juſtice Baconarouedirt himſelf, and delive= 
red hts opinion and judgementagainſt the Priſoners 
plea - that thawgh he be a . Baron of | Ireland:, yer be 
was triable for his Treaſon by a Middleſex Jury in the 
Kmgs Bench , and outed of his Peerage, by 35 H. $.c.2. 
Which Indgement was approved by this Order of 
both Houſes of Parliament, | 


Die Lnnz 10Febr, 1644: + & 


Ordered by the, Lords 4ud Commons in Parliament 
aſſembled , That the ſaid Houſes. dd approve of the 1udg- 
ment given by Maſter Juſtice Bacon, in over-ruling the 
Plea of the Lord: Magwires 4nd of the manner of the 
Tryal by the Indiftmene of ' High Treaſon. in che Kings 
Bench : And the Lv a hereby required to proceed 
[predily thereupon according to Law and tuſtice. 
. - John Brown Cler,; Parl. 

ke: Henry Elfing Cler. Parl D.C. 
© . Upon which.on Monday Febr. 10, 1644: he was 
| brought from the Tower of Ss rothe ks Wha 
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Bar, & there arraigned; where puccting himſelf upon his 
trial he challevged 23 of the ; aw which appeared-pe- 
 remptority;Whereupon a Diſtrigass was awarded to the 
Sheriff of Middleſex to retorn Onadraginta Toles the 
' next day ; of whom he: challerged 12 more peremp- ' 
torily .: And being tryed by twelve of the reGqdue re- 
_ rorned: { againſt whom he had no legal exception nor 
challevge ) he was upon his own (onfeſtions and preg” 
-, nant evidence of 15 Wiinefles ( Perſons of Qualt- 
ty) found guilty of the = » for which he was 
indiaed; and thereupon Fe*br. 1.1. was adjudgcd to 
he drawn to Tyburn , 4nd there banged by the Neck, ard 
cat down alive, and then his Bowzls to be-taken out , aud 
there burnt before his Face, his Head to be cut off), and his 
body to. be drvidedinto four Quarters, and then to be di- 
ſpoſed. as. the Parliamevt ſhall appoint ; Which was ac- 
cordingly executed the 2oth. of Febr, Even ſolctall 
{uch perfidious bloody-Traytors periſh. 


ms, 


m— 


Ts fill up the vacant paces of this Sheer, T ſhall an= 
\ & nex this- ane Record , and alſoore Iriſh AQ ,. 
_ beivg boch very perrinent co my Argument. 


- Pat. 1 F; 1, ms 20s Hibernias — 


,. Venerabili in _ Chriflo. Pairj eadem” eratir 
Hidden Epiſcopo, & DileQis & fidelibus ſuis Maus 
ricio filio: Manriciiy)Julliciario ſuo Hibern,et Magiltro 
- Johann de: Sawneford Eſcaetori ſno- Hibern.Glutem.. 
Cum; deiunfto jam celebris memorix Domino H. 
Rege. patre noliro ( cujus animz Propicietur altiſſi- 
mus )ad nos Regni Avglie gubernacn).er terrz Hibero, 
Pomimum pertineant, ob quod: Prelati ;' Comites , & - 
Progeres, ac Communi;as. Regni: noſtri. nobis tavquang, 
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Hil, 20 (ar. Banc. Regis, @t, 69. 
Domino ſuo ligio « Regi fidelnatts Juramentum & onna © 
alia gue nobrs- ratione ( orone & dignitatis Regia ab ipfis > 
fieri & przſtari-nobis, in abſentia no(tra;porerune ple- 
narie & fine omiſsione aliqua prompto & libenti ani- 

- mo preiticer int :. AceArchiepiſcopi Epiſcopi ,. Abba» 

tes, Priores, ( omites, Barones, Milites, hibere texentes, ac 

fora Communi'as terre noſtre Hibernie nobis tanquam - 

" Regi & Domino ſus ligio conſimile ſacramentums fideli- , 
eatis praftare tencamtur, Dedimug vohis poteſtatem re- 
oipiend; nomme noſtro fidelitatem ipſorum, Tra ta« 

. men quod {i vos omnes intereſſe nequiveritis, tune 
duo vel unus velirum qui preſens fuerit nichilomt- 
nus plenariam habeat poteſtatems recipiendi nomine mftro 
frdetitatem ipſorum in forma predifto,, Et ideo vobis 
mandamus quod fideliratem prediftam nomine noſiro 
recipiatts, prout melius videbitis expedire, In cujne, 
&c. Dat. per: manum /, de Merton Canc.apud Weſime — 
V1I die Digewbris. | 


Not 84. 


33 H. 8. $1. made in Ireland. The Star. of 


pe : £ | Ireland, prin- 
Ah AR thar the King and his Succeſſors,to 7h len 


be Kings of: [RELAND. p. 123, 


F:©2afmuch as the King our moft gracfons d2ead ſo- 
veraſan L02d;qhis Gzaces moſtnoble p2zogenitozs 
Kings of England, have been Lozds of this-Land of 
Ireland, having all- manner kingly juriſdiction, pow» 
er,. pzeeminences and authozitp ropal belonging oz 
appertaining-to the royal Eſtate and Pajeſty of a 
Kino,by the name of Lord of Ireland, where theKings 
Pateftie,. and- his noble P2ogenſto2s-, juſtly and 
rightfully were, and of right ought-to be Kings of 
Areland, and ſo-to be reputed , taken, named and cal- 
* Te4, and fo2 lack of naming the Kings Pajelly and 
his noble P2ogenito2s Kings. of Ireland, needing to 
their ſaid true and juſt Title, Stile and Name, therein 
þath boen great occaſfon that the Iriſhmen and Inda-' 
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bitants within this Realm of Ireland have not been 
ſo obedient to the Kings Higbneſs and his moſt noble 
Progenitors, and to their Laws, as they of right and 
according to their allegiance and bounden duties 


cught to haye been, Wherefoze at the humble pur« 
ſate, petition, and regaefſt of the Logvs ſpiritual any 


tempozal, and other the Kings loving, faithfull any 


obedient Subjects of this Land of Ireland, and by 


thetr full aſſents, Be it enacted, ozvaifned, and effa 

bliſhed by this pzeſent Parlfamenf, That che Kings 
Highneſſe,his Heirs and Succeſſors Kings of England, 
be alwaics Kings of this Land of Jreland, and that his 
Majeſty his heirs and Succeſſors, have the name, ſtile, 
title and honor ofKing of this Land of Yreland, with 
all manner of honors, preheminences,prerogatives,dig- 
nities, and other thipgs whatſoeyer they be, to the 


- Eſtate,and Majeſty of a KING appertaining or belons 
ging: and that bis Majeſty, his! Heirs ang Succeſſors 


be from henceforth named, called, accefFed, reputed 


_ and taken to be Kings of the Lad of Ireland: to have, 
' hold and enjoy the ſaid ſtile, title, majeſty and honors 


of the King of Ireland, with all manner preheminen- 
ce, prerogative, dipnitics, and all other the premiſes, 
unto the Kings Highneſfſe, his Heirs and Succeſſors 
for” ever, as anired and knic to the Impetial 
Crown of Cngland, And bo it filrther enacted'bp 


auozity afozeſato, That on this ſive the firſt dap of 


luly nextcomming , pzoclamation ſhallbe made in 


of Ireland, after the ſaid firſt vay of Laly by woiting 
62 impzinting}, 02/ by any exteriour Att or Deed, ma- 


livioufly procure or do, or'cauſe to be procured or 


Pujeſite moTropal 


q on,or maliciouſly 'give 
q } 6 


by'vriting; deed, prin: , ora, w 


Dd 


on - Kings 


all Shires within this Land ofreland, of the tenour 
.and" ſentences 'of this Act." Andi any perfon-and 
wo of what eftate,vdignitte 04 condition foever- 
'thep 02 he be, ſubject 02 reflant within this Land 


dooy\, ary -hiog orthings to the peril ofehe Vings 
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Kings Pajeſty hic Heirs gr Succeffors, or any of them 
fighe -be diſtarbed 'or interrupted of the: Crown of 
this Realm of Ireland, or of che name; ſtile; or tirle 
thereof, or' by writiap, deed; pzint'o2 ac , pzocare or 
do, :or cauſe to be procured or done any rhing or 
tliinge to the prejudice, ſlander, diſturbance, or dero« 
gation of the Kings Majeſty, bis'Heirs or Succeſſors; 
In, of, or forthe Crownof this Realm of Jreiand, 6x 
19, of, or for the name, title,” or ſtite thereof, whereby: 
his Majeſty, his Heirs or Succeſſors; or any of them 
wighe. be difturbed or interrupted in body, name; ſtile; - 
or title of Inheritance, .of, in, or tothe Crown of this 
Lagd- of Jreland, of of the name, ftile, ritle; br digni+ 
ty 6f the ſame; that then every ſuch perſon and per- 
. fors, of what'eftate:, vegree 03-convition they be;. 
 labjec 03 reſtants within the ſato Land of Ireland; 
and thefr Apdozs,.Counſeltozs, Paintainers; aud 
 Abbetterstheretn , and every of them, for every (uch 
offence, ſhall be adjudged High Traytors, and every 
ſuch.offence ſhall be adjudged and deemed High Trea: 
| fon, andthe Offendors, their Aydors , Counſellors, . 
 Maintainors and Abbettors therein, }and every of them. 
being lawfully convicted of any ſuch offence by pres 
ſentment, verdiR; confeſſion, or proofs, according to- 
the cuſtoms and Laws of this ſaid Land of Jreland, 
| ſhall ſuffer pains ofdeath,\ as in'caſes of High Treaſon, . 
and alſo ſhall loſe and forfeit unto the Kings High- 
neſs, an to his Heirs Kings of this Realm of Jre- 
land, all iſuch his Mannors, Lands, I enements, Renrg, 
Reverſions, Annuities, and Hereditaments which they: 
had in poſſeſſion as owner, and were ſole ſeiſed of- 
| in thetr own right, of, by, or inany title or means, or in: _ 
| any other perſon or petſons had to their uſe of any e+ 
ſtate of inheritance at the day of any (ach Treaſon ang 
' offences by them committed and done. And that a 
ſo gvery ſuch Offendoz. ſhall loſe. and fozfeit to the - 
Kings Highneſs and to his. ſato Yetrs, as well all 
\ Tach eſtates -of freeholy, and intereft toz pears, of 
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